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‘harness—one of the partners (Gorton,) furnish- 





CASES 


ARGUED AND DETERMINED 
~IN THE ‘ ” 


SUPREME COURT 
| OF THE 
STATE OF LOUISIANA. 
_ WESTERN DISTRICT, SEPTEMBER TERM, 18%, - 
PHILLIPS vs. PAXTON & AL. « 
nee from the court of the stxth district. 


.Porrer,.J. delivered the opinion of the 
court. This action was commenced on a pro- 
missory note, executed by Paxton. ‘Gorton’s li- 
‘pbility’i is averred on the ground of his being a 
partner of ‘Paxton at the time the obligation 


"was executed. Paxton suffered judgment to 


be given against him by default. . Gorton con- 
tested his lability, and judgment being given 
against him he appealed., 

Articles of partnership were produced: by 
the defendants on the trial below, by which it 
appears, that in the month of October, 1821, 
the defendants entered into an agreement ‘to 
carry on the business of making saddles and 
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The name of _* 3 
one of the part- = 
ners,may bethe | 
nom social of 
the firm. 
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Were Dictint, ing a certain sum of money, the other contri- } | 
buting his industry, and also putting insome # 
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GASES IN THE SUPREME COURT 


capital. - 


Under this sgvclabedas' itis clear, the appel- : 
lant cannot be madé responsible for the whole 
amount of the obligation sued on. The part- @ 
nership, tho’ called by them in the articles a 7 4 
“commercial and special partnership,” was 
clearly that kind of association known to our | 7 
law as a “particular partnership,” in which the i 


partner is only bound for his virile share, and 
not even for that, unless the partner who con- 
tracts in his own name were authorised to bind 
his associate-in this manner, or it be proved the 


debt turned-to the benefit of the partnership. 


C. Code, 390, 18, 398, 43 & 44. “ 

The plaintiff, however, rests his right to 
make the defendant responsible, on ground 
foreign from these articles of agreement: He 
says they never were recorded, and that the 
person under whom he holds, and with whom 
the debt now sued on, was contracted, had no 
notice of them; that although the defendants, 
when they first associated together, may not 
have contemplated a general and commercial 
partnership, yet they subsequently altered 
their views: that this note was given for the 
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; purchase of merchandise: that the appellant's wewiDistiet, 
“4 consent to this purchase is is proved; his partici- wae 
pation in the management of the affairs, esta- Papa 


. blishing the right on hig-part-to” participate in Pas" &t: 
the profits, sliewn: and'lastly, that at thelllisso- 
7 tution, a considerable part ofthe property and 
‘| debts belonging to the firm passed: into. his- 
hands. | 
a OD these Reitane been TO’ d_ by the evis 
_ . dence introduged on the trial:jand the question 
. is, whether they make the defendant liable as 
“partner, on the note signed by Puxton. He ir 
sists they do not—and.although his defence has 
taken a most extensive range, the only part of 
it, which appears. to us worthy of a serious 
tion, is that founded on the mianner the 
debt was contracted. Pus’ defendant. relies 
veral articles of our code, and particu- 
1 those which declare that «the debts of the 
partnership ate thoge contracted by the person 
who'had the power to bind all the partners.in 
the name of the partnership. “T debt - is 
presumed contracted in the name of the part- 
| nership when the partner adds to his signature 
a that he signs for the partnership, and. not * 
otherwise.” To enforce still . these 
principles, he relies on Pothier, trgite de socibté, 
Vou. m1. (1. 8.) 6 
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wi  Diatsot nos, 98,99, 100 & 10a the Gari Pipi 


ym Companeros, NOs, 2. Pad me—ymes 5 
dau It is-clear from the ‘@lidqnces that the appet 
Panton & 4S: Jan was.to partieipatgyin the profits expected 
to Wi@iderived ffom-the sile of thése goods, and 
others, -which,Baxton, hady previously. pure 
chased; and that this fact, and that of his being — ; 
in partnership, were "Binal in, the community 
evhere the parties lived. . The cOntract must . 
therefore be prestmed to. haye.been made in 
relation to.both; for where one of the partners — 
endeavours tor escape. from. the. esponsibility” | 
created by a contraet by which. the,whole firm — 
profited, -the.onus of shewing-that he was ex: 
cludéd, most,certainly, devolves. on him. | 
, Taking. it, then asja-fact; that the vente” | 
‘hie goods for which fis note was. given, 7 
them with.a knowledge of the appellant: 
@-pasrtner, and: with aneye to his responsi 
does the selling them to one of the partners, by 
his. name, prevent recoursesagainst the other? — 
We have: cited those passages.of the J 
-law.on which the defendant religs. «Theress ? : 
nothing in them which says, that a contract for | 
, © the benefit.of sa partnegship, and..binding, on f 
them, may not ‘he made by:one partner in his, ¥ 
own name;.¢hough it is true, the legislature: by © 
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ifdicating” the manger: secwhiech debts ‘may be West's District: 
ted yo merely pers nt 
in’pointing out 6rie side, iney "inte | 
clude-all others: This’ rule of ¢ 
nob without its weight let emg wor 


























we-believé:Abit-thik Gira ot wan't with 
the partnership'through the"name"of one of the . 


« traded in accileenals a es sale 
chandize. ‘The whole businé find, was 
transacted ifthe name of Paxton, and no other 
‘tides Now, if wdifferent name than that of * oe : 
of the ‘pitrtners “be of the* essence ofthe parmer- 
ship, it willfollow Mat there never was any betiveett 
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; Wats Deri, ther But this carerenmnes* not. = * : 
on = liitted*we presume, even by se 
i ord Se ee 


shi i that, . a " 3s Fix. or more peieeal 


to divide tHe ben@fits they expect tomakedfrom “J. 
the same; and only four requisit®® are neges- J 
sary to ite existence, namely, {hat each —s 
industry—that the ¢ ntact should be for m- | 
the giestn ic the jproportion?l ‘ne daaeet pat 
in—and lastly, that condition which is common ~ 

. to all contracts, that its object: shouldbe - 
lawful. C. C: 388, 181. ci 

- EF all these to the ; 
the name then Swale their association js of 9 
little importance; they mily call it what they 
Please; ‘they na the denomination of 4 
such a one, & co; of tWo,on nice of the part- 
‘ners; of one, or of allo thiey hay leave it with. @ 
out any. “[fhey resort to the latter mode, as 
was done in thé.instance before Ws, their con- 

ots are fot on that account less binding. 
Anytime, tised by the consent ‘of all, binds all. = - 
At is. not the first time this @guméiithas been 
uséé in this court, Hough it has never hhgen be- , 4 
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denen thai Wek nittee cortsidér this as 
a:¢léar assent on his part, that tt name of this < 
eee e prea all the 
usi if rélationto it: Aina that‘it is 
now too late for him, after hanging out these 


» | yon to mankind, to endeavor to escape 
7. a the responsibility which in law and in 
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y | We have not noticed t A eat ny 
f ’ Cytol "tencationy, our unde 


i a Z evidence, to fix lpn on “ga atest 

Wi Atis therefite: ordered, edjndged and de- 

, | creed; that the jiidgment of the eta 
E a be an ag miei! Be. +5 


oar 


S Thine hy & for “the plaii 
y Bullard and Bakhvin, for the defendants. 
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Wert isis § , MULHOLLAN ye. room... il 
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“Beant from’ the cc court of the sn rit + 


US 6: es 
Voormuns. »Mancind J. 


No action can 
be maintained The: 


mgr. land ‘at-a, sheriffs a for,1106 dollars, and 
. gaye his ‘Bond-therefor at twelve “nl 
which the defendant joinédhir is. 
it being understood they would.be e 
terested in the baggain, and slimrvetlae 1 
to take in Cleveland, as.a coparter—tha! the 
land was afterwards.sold. for : 
the defendant received. the: crocdatigeal ah the | 
sale, and -undertook. to,take up. the.bond and — 
pay to.each ofhis‘associates their shares ofthe 
profits; that. he has not paid the | d which has 
ut in suit.against the plai | 
prope has been sold ites part of the 7 
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thet Hck? ee Ba “tor THO dt + | 
lar juage Voorhies was . sarety—the de- q 
ponent Ww ee It Was , 
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to knoek tt off to: him,and the 
should havesone third'Of of the benefit. "The 


| plaintiff told the deponent hejsold the land fr °%% 


3600 dollars. in Wood's notes.” : , 
an order <n paag a ted to 
deducting the twelve months bond: ‘Phe 
ag 833 dollars 33 cents, which fell to 
the share of the deponent."%, + 
~The bangai | 
80 corrup "a one that it cannot be the round 


baat. 


ofan a ion, ex turpi pacto 1 non n oritur actio. The 








‘plaintiff agreed with the parish judge, to avail 


themselves of the distress of one of their fellow 


citizens, whose property the sheriff was sellifig: 


lest, by crying too long ‘the property," othérs 
might have the opportunity to bid and the bar- 


gain should be rendered | a : 


riff was taken as.a 
him if he would knock off the land, to htint 


sone 


have one third part of the benefit. - This‘h 





progmetd - she- 







ek the Pies mre onfes 
shes 839 dollars.33 ceits—nearly fourths 
ofthe price, at‘which hejiad knocked off the 
land. 


fp ha tM 


ain, which ¢ this witness discloses, i is . 


fits 
effect. . The,land. was knocked off at ong tird 


2g 
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ba 7 Now, the other confederate sues 5 
\e~-~w= his 883 dollars thirty-three cents, and a pe 


MOBROELAN the capital employed me 
' They; who comeinto court with such t 


temple 
. 3 house of 
es thieves. 


The judge eee i in | asciaaiag the suit. * ae q * 


>. 
It is therefore ordered, a 
creed, that the judgment of the 
be annulled, avoided and bevereed, and that 
the suit be dismtissed at the plaintiff’s a in 
both courts. 


“Thomas for the eaten the aes / 
“fendant. 


Be seretits on PPEAL from the court ofthe sixth district. 


3 


curatorsbonds © ™ 
may be sued in 


the district Deteran 5: delivered the opinion ofthe court 
toniaiey” ‘The petitioner states, that he ‘is one of ‘the 


a Martin; oat he was'a minor tuaiiie death of 


ban tht per his father and mottier, until the’20th of Novem- : 












OF THE STATE OF LOUISIANA. " 49 


bet, 1823, When he became of age; and that West’n District, 
Jolt M. Martin, late deceased, was appointed a~ 
his curator ad bona. = 
He further avers, that John M. Martin far- Miaeane ce: 
_ nished, on being appointed curator; bond with jie suit is 
Robert Martin and Charles‘ Mulholland, his su~ ‘iri coure. 
| _-Fities, for the Sui’ of forty thousand*dollars: oP s."ent GJ" 
that he received the amount from the succes- moscoimie 
sion of the’plaintiff’s father and mother, and “?™™°°"t 


that he pans without pene any account 



















: thereof. . 
- & That 0 ‘on nthe death of J.M. Martin, his sue- 
jn | — cession was accepted with the benefit of-an in- 


: ventory; but that all the proceedings in rela- — 
> —tiomto the administration of his estate. were 
e-] “irregulaf and void;"that the property was sold 
7 without proper authority, and the proceeds dis- 
‘} © tributed contrary to law.” 
| The petition sets out the property left by J. 
M. Martin at his death, avers, that the plaintiff 
has. a tacit lien on it, and gives the names of 
those persons into whose hands it has come. 


. . And,concludes by a prayer, that the heirs of 
€ }  __ thécurator,and the sureties on his bond,may be 
y | cited, and caused to pay the plaintiff the sum 
f of forty thousand dollars, with interest at five 


per cent from the time the property came into 
Vou. m1. (Nn. 8.) 7 
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West's Diariet, the hands of the curator! that thé third pe , 
~~ sessors of the property on which thé pétitione: J th 
Mant has a mortgage, may be made ‘parties to the ® 

_yZEIS°r suit, to shew cause why it should rot'be seized P|” 
and sold-to satisfy the'judgment in this case. 

_ This petition is*met by every species of ‘de f° 

fence which the ingenuity’ of the parties; or | © 

‘ counsel could suggest. - Orie ‘of. them pleads, ‘ Y 

that the court of probates had exclusive juris: 





diction of the cause of action set forth in the | 
petition. The judge of the district court, after : 
hearing evidence in support-of the allegations — 7 
of the respective parties, and argument on the » “7 
merits, came tothe conclusion that the case* 
was one of which he could not legally take . | 
cognizance, and dismissed-the suit by a: jude 
ment of non-suit. | 

The correctness of this juigtent | is alone “ 
brought before us for revision. 3 

_Asitregardsthesuretiesorithe curator’s bond. 
we think there can be no doubt the court erred 
in dismissing the petition—for if they could not 
be sued there, we do not see where they could 
be attaéked. . Theres nothing im the’act ésta- 
blishing the jurisdiction of the probate court, 
which confers omit the power of examining and 
deciding on the ‘rights. of ‘parties, who are 
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bound as sureties for those. who watch OVEF West’n District, 
the interests of minors—nor is there in the na- Nee 
ture of the: obligation, any .necessity it should ™*2™™ 
be examined by: that tribunal, - ©. » > ee, 
We think. the question equally clear. as. it 
respects the beneficiary: heirs... They are 
or | charged with: having sold. the estate,*and: ad. 
ds,” ministered it contrary to law; and that all their 
rig | proceedings are null.and void: . Ifthis be true, 
the | they are responsible in-their private capacity, 





























ter | and the court where the: action was »com- 
ns}  menced had-cognizanee. of such a-demand. 

he «. The reason which influenced-the judge to 
Bes) dismiss the suit‘was, that the sureties would 
ce §. _ haye-a right to plead discussion of J. M. Mar- 
a : tin’s estate, and that he could» not order that 


| discussion, as it was administered: by. benefici- 
ee ary heirs in the court.of probates.. To this ar- 
gument we think the answer given by the 
counsel of the plaintiff’ is satisfactory: That 
where sureties plead discussion, and the plea 

is allowed ; it is not. the court whe sustains 

that defence, but the party, against whom. it is 

|. offered, that is obliged to make the discussion; 
| and that he can go into the court of probates if 
it be necessary he should to discuss the prinei- 
pal’s estate, inthe same way that he-could pur- 


_— Tv oo 
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West'n District, sue any other legal step to accomplish that, | 


Sept. 1824. 
es ea 
Martin 
ws. 


HEIRS OF 


Martin & an. 
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object. 









. The third possessors who are eign naval 





prayed. they should have final judgment in’, 7, 









their favor; but-this prayer cannot be acceded | 
to, unless we examine the case on its merits,and 
this we do not conceive we are authorised to — 
When the inferior court declines to pass: — 
on the merits, by the opinion which it enter._ : 





do. 


tains in regard to its jurisdiction, this tribunal 
cannot decide on them; for it can only exercise 
appellate jurisdiction, and a judgment ‘here on 
the merits, where none had been given below, 
would be an original one. 
can do, is to examine whether the court below 


erred in refusing to decide on the rights of the» 
parties, not what these rights are. It wassaid — 


that this tribunal has often decided causes, on 
points different from that which the court be- 


‘low acted on, and we wercreferred to a case 


which went off on the trial in.the first instance 
on a question of prescription, and was adjudi- 
cated on in this court on other grounds. These 
positions'do not in the least affect the princi- 
ple which must govern the case. In those re- 
ferred to, there was an examination of the me- 
rits; and they once gone into, no matter on what 






All that this court — 
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point decided, the whole case was brought be- ‘ome 


fore the court. There is an essential differ- 
ence between pleas Such as préscription, res 
judicata, and. others of the same class; which de- 
lay the progress of the cause, and pleas which 
decline the jurisdiction: The latter, if sus- 
tained, withdraw the whole case from the court; 
the former, if supported, admit jurisdiction, and 
are one of the means of defence onthe matters 
really at issue. We.are quitesatisfied that we. 
cannot examine the question submitted ‘bythe 
appellees. If we did, it would-be the first 
judgment pronounced in ration to them, and 
that.is the very definition of original jean 
tion. * 

he is therefore ordered, adjudged and de- 
cresd, that the judgment of the district court be 
annulled, avoided. and reversed—and it is fur- 
ther ordered, adjudged and decreed, that this 
case be remanded for a new trial, with direc- 
tion to the district judge not. to, dismiss.the 
same for want of jurisdiction, the appellees 
paying the costs of this appeal. 994 


Bullard for the plaintiff, Thomas & Baldwin 
for the defendants. * 
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< - Weat’n District, 
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Ni! 
Rost 
vs. 

THE CHURCH 
oF St.FRancis. 


Where an act 
of the legisla- 
ture revives 
another which 
has previously 
expired ; the 
latter is only in 
force from the 
date of the for- 
mer. 


CASES IN THE SUPREME COURT 
‘ROST vs, THE. CHURCH OF ST. FRANCIS. 
APPEAL the court of’ the sixth district. 


MavHewss. he: delimnand the opinion of the 
court. .This isa suit,.instituted against a cor- 
poration o or body politic to obtain remunera- 
tion, for the damage which the plaintiff alleges 
he has.suffered..by the negligence of the offi- — 
cersof said corporation; which caused the 
conflagration of their house of worship, from 
whence fire was communicated to a house oc- 
cupied by him, and consumed his property to 4} 
the value‘of two thousand dollars. Service of . q 
the petition and citation was made on Joseph 
Tangin; as president of the church wardens 
and head of the corporation, who answered by 
pleading in abatement and also the general 
issue.’ ‘The-plea in abatement was that the 
respondent was not at the time of the alleged 






conflagration, nor ‘at’ any ‘time since, either 


president ‘of the church-wardens, or a warden; 
as no such officers were at that time in exist- 
enee; ior have been since’ elected by the 
congregation. ‘ 

This plea beingeoverruled 5 the district 
court, and the plgintiff having obtained judg- 
ment on.a trial of the cause on its merits, the 
defendants appealed. 
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From the view which-we have. taken ‘of the wes Distr 
case, and are now about'to expressyit will be Gaaw 
seen, thatno necessity-exists to@onsiderand = "" 
' examine it farther, than in- relation-to ee first ams cnonc 
4 / means of defence. Seo te 

| <The members of: the enarel sgeitindaeh - 

the present suitis commenced, were created a 
body.politic, by an act of the legislature,:passed 

onthe 10th of ‘February, 1813, by which’ its 

duration was limited to ten years; conseqtently 

it expired with the 10th of February, 1823: but 

was revived by an act pa d on the 17th of 

March of the same year. ‘The evidence shews 


























h 

ss that fhe conflagration complained of took place, 
on the 29th of the last mentioned. menthand * 

‘ foyear. 


It cannot be doubted-ttmt no corporation ex- 


. isted from the 10th of February, to the:17th of 
. March, in the year 1823. The body was extinct 
F in consequence of the express limitation” im- 
‘ ‘] posed on it by the creating power. ‘The Officers 

attached to it ceased to exist with the corpora- 
5 tion; and consequently the officers were fineti 
; officio. Had matters rémaine@ i in: this situation, 
: it is evident that the whole congregation*could 
2 mot have beer! regularly pursued by-a citation 


on officers who no longer represented'it, in any 
manner. 
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gti The only question in which any difficulty of 
amy solution is ‘found, is that which arises out of the # 
"Rost act of revival... Was it so powerfully retroac- . | 
ort Faanes. “ve as to bring-again into life the body politic, 
together with its officers? We think not. ; 
The rulethat laws ought not to have a vetted s 
pective. operation, is well founded in jus 
and reason; and. should only from great neces 
sity suffer exceptions, An act of revival brings.  & 
into:life some law that previously existed and J 
had expired; and the living law may operate 
partially if such.be its provisions, or entirely; © 
as in the present case, the former act Having | 
been declared by legislative power to be’again 
¢ in force, without limitation or restriction. But § 
this new life is presumed to be given only, from § 
the date of the surviving law. It is an exist- 
ence de novo, and after that, the privileges and 
powers granted by it must be claimed and en- : 
forced in the same manner as they were in the” 
beginning under the oldlaw. The act of 18237 
gave to the congregation a right to elect} 
church-wardens, &c. but did not continue in ; 
office those whobad been appointed under the | 
former,act, which had expired, and with it the } 
officers thereby éreated. From this view ¢ 
the cause, it is clear, that the petition.and citar | 












































































But. 


cist. ’ 





- besproceeded in according to law, and that — 


-two tracts of land, which it is alleged, were 


‘the defendant, he well knowing that he had no 
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* 


‘tionpavetbcen served on a person who did not west’n District 
at the time of service, i mn ap ated apirie —— - 
the corporation. ah e 


“hip acy aiken Sea Ge HE 
cpbed, thatthe judgment of the district court ’ 
be,avoided, reversed and. annulled: sind it, is 

further ordered, that the cause 








the meee pay the costs of this appeal. . 
“Bullard for the plaintiff, Baldivin & Debit 
for the defendants. 
' —~> 
BUFORD vs. VALENTINE. 
-Apreat from the court of the sixth district. 
PPEAL court of the six sien Mtatronto- 

Porter, J. delivervd the opinion of the cotrt. ni aula be 

This is an action. to recover baek the price of his agen. 


; 


falsely and fraudulently sold to the plaintiff by 


title or pretension to the. cane 

The defendant acknowledges by his answer 
that he sold the property mentioned in the pe- 
tition; but he avers that he had a title to it, and 
he traverses the fraud. 2 - 


Vo, i. (x. 8.) 8 













Vauenrine. better means than this, to arrive ata correct iy 
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iet, ‘The district. court found the- fralldtpr 


; and-gave judgment for the plaintiff. This w | 
a question, of which that tribunal had. so mu a 







— that‘ we. Feadily adopt if be a 
Vol. 1 1, 165, 2 ‘ibid. 188. eee eee ¥d 
But inde epen dent of the rege pes see hed 
to this circumstane e, the’ evidence fully author- 
ises the opinion ‘of the judge below.” The de- 
fendant has. principally rested his objections to 
the decision, on the anwer of his agent, to'tl 
interrogatories propounded by the plaintiff on f 
facts and articles. We are of opinion that no- 
notice can be taken of it. The questions were @ 
propounded’ to the defendant party to the suit. 
To him alone under our law. could they be of- | | 
fered, and he alone had a right to answer them. 4 
The plaintiff tight well have been willing to.” 
trust the conscience of his adversary, but not _ 
that of all his adversaty’s agents. Indeed the _ 
Very proposition of one man swearifig for ano- 
ther, carries with it 80 completely itsown refo- — 
tation, that we Cholla have felt it urinecessary | 
to notice it partieularty, Were it not for the au- | 
thority read by Cotingel in stipport of the cor | 
rectriess of the ‘proceeding. Independent of } 
the Objections which would apply in atiy casé J 
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Si Be em eculiar Weate i 
| tol elf, agent, who answered - ; i ery : he 
= was the father of the d defendant, and 35% 


= 50 near a, relation... fo ilette sae hh 
dence sli hne. meals. ermit g t 

deeey: ss in apine | 

There was.,bo “hecessity = Sn 
answers; they were-nullities in themselves, and 
they do not appear to have made a part of the ; 
proceedings, below in any other sei by 

being annexed to the answer. 


It is therefore ordered; adjudged ath de- 
creed, that the judgment of the district court be 
confirmed with costs. antl me 


Bullard for the plaintiff, Ras for he defn 
dant. , i 


ae OR ks ok ; be 
HERVY & AL. vs. RUSSELL. |= 


Appgat from the consti, aa 


‘Porter, J. delivered the opinion of thé court. amet 
This action Was commenced on a promissory nonsuit por a 
note ; and a draft drawn by _ the defend-. 

ant, which it is alleged was protested. On the 
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a wie the plaintiff abandonmed his claiur jin on thé 3 | 
ba. heer Z ee oy ad and proceeded j for ‘ recover of 























* the former. 3 
The general issue was pleaded, and no €vi- 





_ married woman, to sue: and ‘the testimony of a 
‘ witness who swéahe Wiat ie Bnew one af The 
partners*of Hervey & co. and that she kept a 
boarding house—all of which do wet afforda J 
shadow of »presumption the defendant exe- | 
cuted the note on which this suit was brought. © 


It is therefore ordered, adjudged and de- © 
creed, that the judgment of the district court 
be annulled, avoided and reversed, that there 
be judgment for defendant as incase of non- 
suit, and that the appellees pay the costs of | 


Thomas 4or the pleintiffs, Ousey for the de- 
adam, 


dence appears on'the ‘record to prove the ‘ex- ' | 
ecution of the instrument sued‘on.” The note 
of the testimony taken by the judge containea J 
marriage “conttact an authorisation of the | | 
parish judgé for one of the plaintiffs, whowas a 

} 

















5 ll 1 Iedplghdae opine vltherqeen 
- This'ie an action for mnaentphienpeamiend 
by, the-defendant,: as sheriff 
Natchitoches, on ane i 





~~ plaintiff"The dotnat plated alengngeilg => i po 
in Compensation, “praying ju€gment “for the ‘i 


balance. Judgment was Kah septate : 


the latter and theformenappealed. - 
Our attention is first:drawn tole phiof-ex- 


- ceptions to-the district court, refusing to.ad- 


mit as evidence the. execution: produced by 
plaintiff's coungel. ghee SF : 

. Its introduction was iil amnenill i ap- 
péared to bear date of September, 1822,.and to 
be issued against Johin'Sibléy and John H. Sib- 
cy the property of ohn Sibley bing first discussed 
while the execution described i in'the petition i is 
stated to bear date about September, 1822, and* 
to be against John Sibley. | 

As.the execution was not them oPaction, 
whiclf was the actual receipt of the money, we 
think the variance was not fatal, andthe’ exe- 
cution wasset forth with sufficient certainty:the 


epithet about, prefixed to the month in which itis 











ot, stated to be dated, authorised'the production of : 
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- 


anexecuhon dated within three mu , andthe ex 


*°* the prineipal debtor 


ecution was in a suit be ohn § Sibley was j 


H. Sibley’s - 


was directed to. be spared if John Sibley’s . 


could be, had. On,pleading 


compensation and 
praying judgment for a balance due.the defen- | 


ye ac a “sapue’ ‘was. waved. q s 


Pecciartrnn sas 


It is therefore. oibainds woman ae i | 
creed, that the judgment»of the district court — 
be annulled, avoided and:reversed, and that 
there be. jndgment for the. plaintiff for the sum 


* of two hundred and forty-eight dollars and se- 


When the 


plaintiff fails to 


make out his 
case, there will 
be judgment of 
nonsuit, 


ventysfive cents, reserving to the defendant his 
riglit of action: for. the alleged claim, and he 
paying costs in both courts. ee 

Baldwin & Bullard’ for the plaintiff, Rost & 
Holitham for the defendant. 5 Pin 


—— 


CONGREGATION OP ST. PRANCIS ws. wayre 


_ AprEaL foes the court of the sixth district. 


Marri, J. delivered the opinion of the court. 
The defendant is sued, as surety of the 4plain- 











+ bapa il ial ks Samia sab pwr | — = we Oa eae eS iter - 
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+iffs’tteasuter. There is not any ¢vidence Ww. 
oftheir claim against his principal, but .an‘ac- 
-eoynt current annexed By the plaintiffs to their ae 
\ petition. picclngaince te A ie ed fig Fase 
|). them, pres mares cc genes om 























annulled, avoided pe reversed, and: that en, 


e | be judgment of ofiesiif, against the. a 
rt § and that they pay costs in both cour, 


‘ - Desblieux for the plaiitififs;'Rost nanan 

“ dant: ee ae 

= wo 

-_ sriasaindiecieerciaiieteesaaill 

_— « RUTHERFORD'S REPRESENTATIVES a 
1 TIN'S 3 HEIRS. 

= | | . APPBAL from the court of the sixth, aise wate 
at 
:, MatHéws, J. delivered thé opinion of OF he cathe mncces 


+ sion for the va- 
court. This action “was “€ommienced ‘in® the tue of improve- 
ments ee on it 


cou pof probates of the parish of Rapides, . to by third per- 
a final partition and distribution of the san i er 
1 ollie of Abratian Martin, “and Mary, hie — 
| ! | wife, &e. a 
‘Ht a contest between the heirs of these per- 
sone. Brising out of the manner in which their 
















‘The’ appellants to aac ‘were Fr. By-— 
num and his wife, ant W. “Tornbull and his” 
wife, wil are here appelle 


ge we i te ee es ee of 









a 





psa principal difficulty in fixing a just basis 
’ for the partition demanded, arises out of’ the 
inanner, in which “te; Property belonging to 








‘hit Ke... g Aree: pi to oF 
: have been enone thage who bought be ond 5 L 





as in their ancestors, in some of the 


lands purchased, a deficit of quantity in'@thers, 


eS a 
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and @ failure to obtaim possession of some per- Ww , — 
sgnal property. The moveable propertywhich* ay, 
‘Bynum complains of angi. having. Toe 
pursuance of this purchase, 
siderable item in his wife’s claim’ of deduction; Mann's 
but so faras provenby ‘the testimony of Cureton 
and Mulholan, ought to be adinitted. ° “Of the 
defects m:several tracts of purchased by 
Turnbull; and which consti apart of his 
wife’s“ portion, of the estates of her ancestors, 
the record appears to us to contain’ sufficient 
evidenee, viz: the recovery in the suit of Scott 
vs. Phomifis, iat relation to thegact on B. Ra- 
pide, arid'the testimony of M‘Crumgn; the sur- 
veyor, in respect to the two on the right bank 
of B. Robert. A pro rata price, for these-defi- 
ciencies, in cOmparison with that given for the 
whole number of acres-or arpens, ‘supposed to 
have been bought by the purchaser, ought to be 
allowed as a deduction from the charges of the 
succession against her. 
 & The most important matter of dispute be- 
1] tween the parties Jitigant, and" pérhaps Most — 
if difficult of settlement, isthe Claim of reduction 
: be ip the price of the tract of land of 800 arpens, 
j purchased. by Bynum and his wife, situated on. - 
B: Rapide, and to which he alleges that the 
VoL. ul. (N. 8.) 9 
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Mantan’ ~ 
HEIRS. 


West’n District, successions of A.-& M.-Mertin had. not at es, 
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time of sale a full and complete title, &ec..: 





oa) 5 


-Itis admitted, that this tract of land format 


a part of thécommunity of aequets and gains of — 
the ancestors ofethe appellees, at. the timetof ff 
the death of A. Martin, the husband,subject to.) 


be divided, between ‘his heirs and the surviving . | | 


wife in. equal . ions. Subsequent to the 
death of their fathery and previous to that of 


their: mother; three of his heirs, viz: John M., .— 


Robert and Coleman Martin, conveyed the 
whole of said traet of land toa purchaser, and 
bound themselves in warranty. »Colgman died 
before his guother, ana she by law, me his 
heir; accepted the inheritance without'the ben- 
efit of an inventory, as none is. shewn or alleged 
to have been made; and consequently subjected 
herself to the performance of all his obligations; 
among which*was that arising fromthe war- 
ranty, of at least one third of the value,of, the 
land sold, as above stated. Notwithstanding 
the incumbrances produced by this sale from 


part of the heirs of A. Martin, on the property 


thus alienated; at’ the probate sale of the suc- 
cessions of both husband and wife, it was sold 
as if the title to the whole had not been im- 
paired or invalidated to any part thereof; and 


Sis hedaici ses * = Bs Sela 
oes pen 
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at- this sale Bynum and his wife became pur- 
chasers for the price of 35,000-dollars. | If by 
this purchase the buyers had obtained’a clear 
title to the property, they would be answerable 
to the rest of the heirs forfive-sixths of theprice. 
But they could acquire an indefeasible right to 
that portion alone which had ‘not effectually 
been alienated by the three heirs, who sold and 
conveyed to A. Jackson. At ‘the® time “they 
made that sale, they ‘had a right to three-four- 
teenths of the whole tract, as heirs to their fa- 
ther. They were however bound in warranty to 
_ the vendor for the whole. The mother who 
succeedéd to Coleman as heir, and’ who: was 
owner of one half the land as partner in the 
acquets of her husband and herself, became in 
her capacity of heir to her son responsible to 
his vendor, in warranty to the amount of one 
third of said tract of land: In @@iisequence of 
thisfobligation on her part during her life, and 
which decended to her heirs after her death, 
her succession may be considered ‘as‘reduced 
in relation to this particular property, to one- 
sixth thereof instead of one-half... Two of the 
vendors to Jackson, viz: J. and Rebert being 
heirs to their mother,: each for one-sixth part 
of her succession, acquired one-third-of her re- 
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Sept. 1824. 
~~ 
RoTuEr- 
FORD'S REPRE- 
SENTATIVES 
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Manrtin’s 
HEIR®. 
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Sept. 1824. 
RuTHEE- 
~FORD'S REPRE- 
‘SENTATIVES 
ve. 
MARTIN’s 
HEIRS. 
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sidered as representing the.thing bought, and 


for which he-ought to be held responsible to — 


the mass of the heirs of A. and M. Martin (ex- 
cept John and Robert,) for that portion alone 


West’a District, maining sixth on the land by them sold and | 
transferred to their vendor title to that amount a 4 
in addition: to the three-fourteenth of the whole  - 
tract as acquired from-their father’s succes- | 
- sion and sold. by these and Coleman. The — 


price given by Bynum and his wife may be con- 


which corresponds with the quantity of land to 


which he acquired a just and legal title from 
the succesions of their ancestors; and this will 
be that which remains after deducting one- 
third and three-fourteenths of the whole, and 
one-third of a sixth part.. We are of opinion 
that the appellees ought to be allowed all rea- 
sonable and ordinary expenses to which they 
were subject@d in gaining possession of the 
land, thus bought at the probate sale, as above 
stated. 

The priricipal error into which the district 
court appears to us-to have fallen, is the al- 
lowance of a deduction on account of improve- 
ments made on the land purchased by the per- 
son then in possession, under the sale from 
John, R. and C. Martin. It is true that the pur- 
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se chasers under the successions of A. and M. Wet Dia, 
Sa t.1 

. 7 Martin might possibly have been bound to re- Gorm. 
. tt ik ¥ ; 

munerate the bonasfide~ possessors.for their , Rurmen. 


- 7}, ‘ameliorations of the property ; but they bought ‘*™™4TV™* 

. | it’such as it appertained to thesé suéeessions, M4"™"x* - 
“a that is, without improvements, and the price of 

‘} ~ 35,000 dollars must be considered ‘as “paid: for 


the naked land. 

























* 


- [tis therefore ordered, adjudged and decreed, 
that the judgments, both of the district.court 
and court of probates, be avoided, reversed 
and annulled. And it is further ordered, that 
} the cause be r emanded to the court of pro- 
| _ bates with instructions to the judge thereof to 
proceed to the partition and distribution of the 
estates of A. and M. Martin, in pursuance of 
the principles laid down in this opinion, the 
costs of the appeal from the district court to 
this, to be paid by the appelleeg, Xe. 


dene 


| Thomas for plaintiffs, Johnston, way and 
Oakley for the defendants. 


Re 
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West’n District, .V OORHIES’ USE OF CAPPEL,vs.. MU ad OLLANs, 
Sept. 1824. ’ 


ew Rpt from. the court onthe. dixth district.” 
Voormtes 7 > 
USE OF CAPPEL 


vs, v; the opinion of the co 
Mora nax, - MaRTiNe J: deli ered pi fi a | ; 
A plea of res 


ed, if it appear 


The . plaintiff sues onan obligation of the de | | f 4 


judicata su-tain- fendant, originally given to Voorhies, and by \ . 


the party ciaim- him transferred to Cappel. 


ed the same 


Ee oo The defendant did not deny the obligation 4 
allowed: but alledged that Voorhies owed him a large — 
sum, for that he, Cleveland and the defendant | 
purchased together a tract of lanid for 1,106 | | 
dollars. That the defendant paid two-thirds 
of the sum, &c. Further, that the plaintiff 
theretofore sued the defendant for the same — 

cause of action, and the latter had judgment. 
There was judgment for the defendant, and 


the plaintiff appealed. 


M:Cummin deposes that he had a twelve -: 1 


months bond, which he received from the 
sheriff of Avoyelles, subscribed by Voorhies — 
for 700 dollars—whichesum Voorhies paid the ~~ 

sheriff, and the sheriff to the deponent, in Feb- 
ruary, 1822. 

Cleveland, the sheriff, deposed He understood 
from Voorhies that the obligation sued on was 
given in part payment of two negroes sold by 
him to the defendant—that Voorhies was the 
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pte” for 3600 dollars, the 
joint property of Voorhies, the “defendant and. 
deponent, and the obligation ‘now’ sued on, 
fer the said slaves; Voorhies failing to get ‘pay- 


a ment of the note sued Wells, from whom. it 


came, obtained a judgment, which remaining 


unsatisfied, he sued the present defendant and . 
failed, Voorhies then sold the claim to R’ 


Martin, for a*tract of land and a note for “600 


~ dollars—for which he-+has judgment; the witness 


knows nothing about the bond, but what is 
here related. He received 833 dollars 33 cents 
from Voorhies, as his share of the $3600. 
The record of Voorhies’ suit against the pre- 
sent defendant was. introduced. 
In this latter suit the plaintiff failed. The 
statement of facts shews, the record of the suit 


Voorhies vs. Wells was read: that Cleveland 


deposed that he, Voorhies and Mallholland, 
bought in partnership a tract of land for $1106, 
giving a twelve month bond, which is yet un- 
paid. The deed was given to Mulholland, ahd 
Voorhies became his surety. Mullholland 
sold the land to Wells for $3600, and received 
the -obligation and papers referred to in 





7A 


. | defendant’s surety in a twelve-month bond. for West’n District: 
}  1106doljars; in December, 1820, the defendant 
gave his-part of a, 


Sept, 1824. 


VooRBIES. 
~~ or eres 


Pe PS 
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Wert Distrieti -the-reeord of thesuit Voorhies vs. Wells. On, “g | cr 
t 

- % receiying san assignment ~of that obligation, — af 
osx or Garrat Voorhies i e dépofient the third: of the 








Munnonnan. Profit in thiss culgtion,$833°33cents,and ott 4 
Mullholland: two negroes and his’ note for $500 — { , 
—Mullhollandécted:as the agent of all the par- |} 
ties in making the sale of the land to Wells, and x 
receiving the obligation for $3600. -Voorhies | 
assented to the sale. The deponent under- a 
stood the draft-given m settling the concern is 
for a $2494. ; 73 ce T 
Itappears clearly that the note nowsued up- “| ec 
on—and the $833-33, to.which Mullholland was — cl 
entitled as his.share of the profits in the land : G 
speculation, constituted the price of two ne- 4 in 
groes, sold to him by Voorhies, which was 3 he 
claimed by the Jatter, and* made part of the — 
$3,600, the whole afhount of Voorhies’ claim. re 
In the said suit Voorhies’ claim for the $500 { cc 
now lecenik wok considered and disallowed, | — th 
and if it was improperly so, he ought to have — pl 
appealed—but the judgment uhappealed from te 
constitues the res judicata alleged by ae: tr 
land. + ow 


It is therefore ordered, adjudged and de- 
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creed, that the judgment of the district court be west'n Distriet, 


P Sept. 1824. 
afirmed, with costs. alae 
VoorutEs’ 
Bullard & Boyce for the plaintiff, Thomas for "**°" C4?P=" 
the defendant. MvLmoLian. 
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a 
BAILLIO & AL. vs. WILSON. ” 
Appeat from the court of the sixth district. The probate 
court has ex- 
clusive jurisdic- 
Porter, J. delivered the opinion of the court. ry 
This is an action commenced in the district renee ee 


court, against the defendant, tutrix of her minor ®* »*"*: 
children, beneficiary heirs of the late James H. 
| Gordon, for a debt contracted by said Gordon 
| inhis life time. Judgment was given against 
| her, and she appealed. 
Error has been assigned on the face of the 
; record, that the court in which the suit was 
: commenced, had no jurisdiction of the cause, 
that it belonged exclusively to the court of 
probates. Of that opinion is this court, and af- 
ter the repeated judgments rendered by this 
tribunal, that creditors of an estate accepted 





with the benefit of an inventory, must go into 
the court of probates, and be there paid ac- 
cording to the rank and order of their privilege, 
we deem it is unnecessary to go into the subject 
Vou. ut. (N. 8.) 10 
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West’a District, at length. The circumstance of the creditor © 
Sept. 1824. 7 - 
~~~ having a mortgage does not take him out of the 


Battie & at. general rule. C. Code, 178, art. 138. De Ende 


vs. 


Wi1sox, 
TUTRIX. vs. Moore, vol. 2, 336. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court be 
annulled, avoided and reversed, and it is fur- 
ther ordered, adjudged and decreed, that the 

- petition be dismissed, the plaintiff paying costs 
in both courts. 


Thomas & Baldwin for the plaintiffs, Wilson 
for the defendant. : 
a 
WILSON vs. BAILLO & AL. 


The court of ° ° ‘ 
probateshasex- APPEAL from the court of the sixth district. 


clusive jurisdic- 
tion of claims 


against an es- Porter, J. delivered the opinion of the 


tate, adminis- x 2 
tered under the Court. This action was commenced by an ap- 


ama wana plication for an injunction. It is unnecessary 
to state, the proceedings at length for they pre- 
gent substantially the same question with that 
just decided, between the same _ parties ; 
whether the defendants have the right to pursue 
the plaintiff, who administers her late hus- 
band’s estate, with the benefit of an inventory 


before the district court ? We think they have 
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not. The only difference, between this case West.n District: 
and the other, is that, in this they proceeded Cas 
by the via executiva instead of an action in the W140" 
ordinary way. This, in our opinion, makes no B4t10& 41. 
difference. The jurisdiction, given to the pro- 

bate court, in questions of this kind, is founded 

on reasons which are not in the least affected, 

or shaken, by the mode of relief which other 


tribunals may afford. ~ 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
dissolving the injunction granted in this case 
be annulled, avoided and reversed: that the 
original order enjoining the defendants from 
prosecuting their claim before the district 
court be revived and made perpetual, and 
that the defendants pay costs in both courts. 


Wilson for the plaintiff, Thomas and Baldwin 
for the defendants. 


‘ ——aii pe 


FERGUSON & AL. vs. THOMAS & AL. 


Appeat from the court of the sixth district. Inconsistent 
pleas i be 
recelv' ° 


Porter, J. delivered the opinion of the court. _ Private writ- 


. y ing not made 
This action was commenced on an obligation double, isgood 
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West’n District by which the defendants promised to deliver 
t. 1824, ; es Melting 
aes a certain quantity of cotton to the plaintiffs. 


Feecvson —_ The defendants pleaded as follows : 


vs. 
Tuomas & ak..- 
as acommence. ions contained in the plaintiffs petition, 
ment of proof. 
A promise to 
deliver cotton 
in payment of a 
debt, which the 
obligee is to sell, 
is not discharg- 


ed by the death Rich, who is represented in this suit by his 
of the latter. 


The right of the plaintiffs to sue, because 
the obligation was personal to George Rich, a 
deceased partner in the house of Ferguson & 


mother and heir’s, 
‘The right of one of the plaintiffs, Rebecca 

Rich, because she was not the heir of George 

Rich, - ; 

» And lastly, that the plaintiffs could recov- 
er, because the contract was a synallagmatic 
one, and two copies of it were not made ac- 
cording to law. 

No evidence appears in the record to estab- 
lish the execution of the instrument sued on, but 
the plaintiffs insist the want of this proof is 
supplied by the pleadings. 

This court has held in several cases, that 
where a defendant pleaded inconsistent pleas, 
such as joining that of payment and satisfaction 
to the general issue, or in addition to a plea 
that he did not sign the note; an allegation that 
he was not of age when it was executed, and 


They denied all and singular the allega- - 
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that the instrument was entered into without West’n District, _ 


any valid consideration, we should consider 
the general denial as waved, because the fact 
disclosed by the party himself forbid any other 
construction. | 
When a man says he has paid his note, it is 
an acknowledgment that it once had an 
existence. When he affirms, that it was en- 
tered into without a good and valid considera- 
tion, he admits that it was executed. See 8 
, Martin, 492, 11 ibid. 640. vol.t 127, 412. 
This case, it appears to us, comes within the 
« principle under which these cases was decided 
The defendant joined to his answer, that he 
did not sign the note,an averment, that “the obli- 
gation sued on is a synallagmatic agreement, 
containing stipulations and agreements on the 
part of all the parties who have a distinct inter- 
est, and was not. executed in as many originals as 
there are parties.” ‘This is surely an admission 
that it was executed. If tt had never been made 
by him, as the general issue implies, it could 
not be defective, because tt was not made double. 
This opinion brings us to the merits of the 
dispute. The obligation sued on was, as we 
have stated, for the delivery of a certain quan- 
tity of cotton. It recites as a consideration for 
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Sept. 1824; 
PY 
FERGUSON 
&au. 
vs. 
Tuomas & AL. 
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West’n District; the promise, that indulgence should be given 


Sept. 1824. 
Pw 


FERGUSON 
& au. 
Tuomas & at. 





in the proceedings on two twelve months 


bonds, one in favor of Walter Turnbull, and the , 


other in favor of the then firm of Ferguson & 


Rich. The defendants bound themselves in 
solido, to furnish on or before the first day of 
January next ensuing the date of the agree- 
ment, a sufficient quantity of cotton in bales to 
pay the amount of the bonds with costs: the 
said Rich to ship the cotton, and apply the nett 
proceeds to the extinguishment of the said 
bonds. This agreement is signed by the obli- 
gors alone, and to the plaintiffs prayer of reco-. 
very they now object, 

That the contract was not executed in as 
many originals as there are parties. 

That the contract was a personal one, and 
that Rich, the party who was to sell the cotton 
having died, they were not obliged to confide 
this trust to his heirs and representatives. 

On this last point the court below gave 
judgment against the plaintiffs, and they ap- 
pealed. 

The article of our code which requires that 
there should be as many originals as there are 
parties having a distinct interest, was made to 
insure to each the means of enforcing the a- 


\ 
\ 


a 


Vv 


| 





oe —_—_ -~ —_— —.., -. 


Reo _elCelCeellClC MCU 


~ —- aA ee Ol 





































OF THE STATE OF LOUISIANA. : 79 


greement, and applies to these cases where the wast District, 
contract is perfectly synallagmatic, or bilateral: U~ 
that is, where the obligation which each of the ~ F®*&us°* 
contracting parties enter into, is equally the .. jwis& az. 
principal obligation of the contract. As in the 

contract of exchange, partnership, &c. and 

does not govern a case such as this, where tho’ 

there are two parties, as there necessarily must 

_ be to every contract; the obligation of one was 

only incidental, and a consequence of a per- , 
formance of the other. The promise here was 9 
merely to make a dation en patement, and there 

was nothing stipulated on the part of him who 

was to receive it, in which the other party 

could have had an interest antecedent to his 

own performance. We therefore think it was 
unnecessary he should have had an original. 

Potte’s Obligations, no. 9. Were we even to 

agree with the appellees, that this was one of 

those cases where there should be as many 

originals as parties, they would still be unable 

to escape from their obligation. The law does ; 
not say the act shall be null and void, for want 

of this formality, it declares they shall not be 

valid, (ne sont valables,) that is, that the agree- 

ment is not perfect, that it does not make full 


proof of what is therein contained. -But al- 
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West’n District, 


Sept. 1824. 
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FERGUSON 
& ab. 


vs. 
THomas & Au. 
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tho’ it may not be sufficient for that purpose, it 
is still a writing emanating from the party a. 


gainst whom it is produced, and is a com. 
mencement of proof in writing. This is the //) 
construction put on the article of the Napoleon | } 


Code, from which ours is taken; and of its 
soundness we do not think there can be a 
doubt. 

The second point, and that on which the in- 
ferior court decided the case, appears to us 
free from any.difficulty. The defendants agree 
to pay certain debts in cotton, and the person 
who was to receive it, promised to sell it, and 
place the proceeds to their credit. They now 


say they are discharged from their obligation, 
because the payee has deceased, and that they ' 


have not confidence in any of his heirs and re- 
presentatives. This may be very true, but why 
they should be discharged from their engage- 
ment, and the heirs lose their debt, because the 
appellees have not confidence in them, is what 
we are unable to understand. The general 
rule is, that all the obligations of the ancestor 
pass to his heirs, active as well as passive. The 
exceptions to this rule are these obligations, 
which result from agreements, in which the per- 
sonal qualities of the pérson promising are to 


gist ies 
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"be: supposed the leadi S motifes the _LON- West District, 
tract, and where the nae of them canndtpe™ rs 
supplied by any other, or compensated by pe- “tn a 
euniary damages. Stich-is-the: confidence we 1, jus & az. 

, ‘phy ician;vho assists pein sick- 

ness, the pain ‘whom we. may desire to make 

fainily portraits; : and in case of their decease; 

their heirs cannot demand that they be 

permitted to supply their place or perform ~ 

} ‘their contract. But, an engagement to ship « 

cotton .may be performed by any one;. the 

, qualities of mind are not the leading consider- 

| ation that indueed the contract. Pecuniary 

§ responsibility is the moving ‘cause, because.the 

_“|]  non-performance © can be compensated i 

«Te damages, and no objection ‘can be made ‘a 

a the heirs, on that score, where they are the 

/ | creditors of the person whose engagement — 

_ seek to enforce. . 

On examining the record, for the purpose of ‘ 

giving final judgment, we find there is fot suf- 

ficient evidénce to enable us to do'so, Theobli- * 

gation on which the defendants are sued, states 

they have bound themselves to pay two twelve 

months»bonds, and »thest bonds are*not pro- 

duced, ndér. is, there any other evidence ‘by 

which the amount of either can be ascertained. = 

| Vou. wt. (n. s.) 11 
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FERGUSON 

& es : 


A bond given 
before an order 
of court has 

_ been made, is as 
binding as if ex- 
ecuted after. 


* 





CASES rash — COURT 
It: is: shemale: ordered; wajudged and des 


~@Feb4, that the judgment of the district court be. _ 


annulled, avoided and-reverged, that the case 


Tuomas a, be remanded for a ‘new trial, and that the ap- ¢ ’ " 


pellees pay thé costs @f this app oak Gian, 
Johnston & Wilson te the pint, Thomas 
for ‘the defendants. i 
a: 
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hte from the court of the sixth district: 


COLLINS \ vs. W ELSH, 


Matuews, J. delivered the. opinion of the 
court. In this case’the plaintiff obtained a writ 


of injunction to stay prodeedings, on the part of 
the defendant, which he was then carrying on 
against the former, forthe purpose of enforcing 


the execution of a judgment which he had pre- 
viously obtained against him for the price of a 
certaip t tracteof land. The injunction issued 
on the allegation and proof of a suit, instituted 


by the widow and heirs’ of A, Fulton, against 
at plaintiff, for the land which had 
>to him by the defendant, as endan- 


the pre 


been sol 


gering his title thereto, and disturbing him in 
his possegsion and quiet enjoyment. _ 
On the hearing of the cause, the’ court below 
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dissolved. the. injunction, in ‘@nsequence of a Wt Dini, 


tender of a bond with sureties to save 


| tiff harmless from the effects-of the'claim set up 


by Fulton’s widow ¢ and cae and from’ sad de- 
cision he appealed, fee 

‘« We have no, doybt of the legality and -pro- 
priety of issuing the injunction in the first in- 
stance, The ground of objeetion:to tis disso- 
lution, taken by the appellee’s counsel, is; that 
there was no «previous order of the court for 
giving and receining such a bond; and that 
consequeiitly it is not’ebligatory om those who 
have signed it. If it Be*legal and’ just to’ let 
loose an execution in a case similarly situated 
- with the present, where the plaintiff in-execu- 
tion gives bond and security: to indemnify the 
defendant against threatened injury;.it is. diffi- 
gult to conceive how the manner of executing 


such an instrument, either previous te. the or- . 


der which dissolves'the injunction, simultane- 
ously therewith, or immediately, subsequent, 
but before the issue of execution can.affeet its 
obligation, The: principal. consideration for 
the defendant is, that the sureties be good and 
solvent; this the court below was ¢ ) 
to determine, and by ordering the. bond ta be 
received, have virtually decided that fact in 
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Sale of slaves 
not followed by 
delivery, will 
not prevail 
against a second 
purchaser to 
whom they are 
delivered. 


CASES IN THE — COURT. 


_ West’a Distriet, the aflirmatiye;“nd the white of the case 


exhibits nothing in “eontrediction'* to’ _ core 


rectness of that decision. grsclon i 


oe ‘ 


“Thi is “therefore ordered, an oa de. j f 
creed, that the judgment of the distnict court — 
: be ‘affirmed, with costs 


ss a o 


— 


Thomas roa the plaintiff Balthoin for the sy 
fendant. 


4 
eet the : 


SMOOT ¥ DINSMORE vs. BALDWIN. 
Aprzat from the.court of the sixth district. 


~ Matuews,:J) delivered the “opimion ‘of the 
court. This isa suit for the recovery of certain 
slaves, described in the petition of the plaintiffs. 
The answer of the defendant ‘contains the gens 
erabissue, and:further sets up title to the pro- 
perty in dispute, under’a purchase bona fide, 
accompanied, by aw actual delivery of the 
things *sold. He obtained judgment in the 
court below, from which the plaintiffs -ap- 
pealed. _ 
The evidence which they offer in support of 
their claim and title, is a bill of sale from one 
G. C. Russel, to them, containing a clause of de- 
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OF THE STATE OF LOUISIANA. — 85 a 
feasance, on condition that ti@vendee ‘should’ Wet inet, 
save them harmless from the effects of @ sure- Sab 
= & tyship, it into which they had entered for his-ben- S“oor & ar. 
As efit. “They farther shew. a judgment of a ‘court Baio. 
|] \ of the’ state of ‘Alabama, by” which they were 
4 condemned to’ pay. the’ amount for which 
\/ > they-had become ‘sureties;: and sttisfaction of 
said judgment. © A witnes introduced tg prove 
the laws of Adak testifies that the instru- 
ment above ci li ‘contract of sale be- 
tween the parties, but that as it was not accom- 
panied by atradition of-thé slaves thereinmen- 
tioned to the vendees, it*cannot affect a subse- 
quent purchaser, in good faith, to whom a de- “< 
livery may have been made; as. settled by deci- 
sions of the courts of that state. ; 
The defendant has supported his plea of 
title by an authentic act of sale from the origi- 
nal owner of the slaves,. and possession under 
it. There is no evidence in the record which 
shews that he had knowledge of the prior sale , 
to the plaintiffs, previous.to his contract with : 
Russel; or any want of integrity on ee in 
the bargain. 
Whether we take, as the basis ofo our deci- 
sion in this case. the laws of Alabama, (as they 
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West'a District} are nalicten by #f@ testimony contained in ‘the 


dee. 
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Sept. 1824. 


oo) record,) or. those of our. own state, the result 


Smoot & a. 


oe RRS 


pi must be the same, . 


: wae _ A contract of sale is perfect, in stehition to 


third persons, only after tradition of the- thing 


sith: 


sold. This, itis. true, inay, be legal and fictitis — 


s;.when the intention. of the parties is mani- 


bead 


intediyaxpraclinba 2 wa in the’act of — 


sale, &c.' But the deed exhibit ares oy 
pellants contains no exp : 





It is therefore ordered, adjudged and: de.” 


creed, that the.judgment of the district court be 
affirmed with costs... _ 
& 

Thomas for the plaintiffs, Baldwtn for the de- 


fendant.- 
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 CALVTP ve. COMPTON & AL. 


The yendor ci- AppEai. from the court of the sixth district. 


in warranty 


who declares he 


transferred and "Marvin, J. delivered'the opinion of the court. 
elivered to the : 


just ead leat he plaintiff claims sundry slaves, and their 


title, does not jy : P 
acknowledge ti- “HCPESSE, IB the possession of the defendants. 


in his ven- ‘hey pleaded the general issue and prescrip- 
tion, and called on the representatives of their 
vendor in warranty. 
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The plaintiff iad Jndgment and the ies tha Digtr 
- danitsappealed.° ae 
ig statement of facts, inte ‘that Chigage + 
deposed the’ plaintiff brought over fom Cr a 
Mississippi, a negro: ‘woman, “nated “Mary, 
in 1809 or 718]0, she was ‘purchased at the es 
sale of Abram end: Mary Martin, by uthe 
ford, the ‘defendants’ vendor.“ She h 
two or three children, {Shes the one whé was" 
claimed in the suit of Hicks.& wife vs: Martin. 
When Calvit left Mary, ‘he took Sylvia, a wo- 
man slave,«whom: he kept-till she died; which 
was after the sale of Martin’sestate.’ Negroes” 
pass, in Mississippi, by: bal sale: her me. 
. $75 per month,” ! | 

The’ documents produced | are the ‘a of - 
Martin’s esffite, at which Mary and her two 
children were’ bought—Rutherford’s sale-#to 
the defendants—the record of the ease of 
Hicks & wife vs. Martin. 9 Martin, hh. 

It is admitted that slaves are personal pro- 
perty in Missippi. ‘and pass by"verbal sale.- 

We think the district judge did Hot err, in , * 
recognizing the plaintiff's title. ” . brought 
the slave over fram Mississippi. it is, urged 
hie took another im her ream 4 and so th was, 

ah excharige~but the contract of exchange of 
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The penalty 
cannot exceed 
double the a- 
— of the 


jury. 

ae attorney 
cannot become 
a@ witness in a 


¥ 


Comrroné'an. answer of the present plaintiffs, when ¢ ul aD 
fHicks& | 
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’ Wa Di slaves, as well wd of that of sale, must be writ 


térs and parol proof of it cannot be received, | 
A written proof is.such. as “results from the | 





as warfantor by Martin in. the Hicks 
wife, He ‘there, said,.he ' transferred .and deli- 
rea two slayes,: ‘but he, cone , he has. a 
just an legal title in them. The andfes and. 
delivery must be ered as-one which did 
not vest a title, 2 

The plea of peipivipiiins is sit intial 
It does not appear the representatives of Ruth- 
‘érford ever bonght “he 


aes” ° . on — x 

“His Gosche #4 adjudged and de- 
creed, that the judgment of the district court be 
affirmed, with costs. 


‘ Tohnston forthe ne pint Pos for the de- 


fendants. 
~~ t,. ee ae * .% #93 
— . sid 
ENGLISH vs. LATHAM. — 


* 2° 


Aveeattgom, tHe court of the sixth disiriew 


Mansits ty. delivered the opinion of the court. 
‘The plaintiet claims a:penalty of $800, which 
the défendant bound bhifuself to pay;'if he did 
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ter as he should be thereunto required, an in- 
dented mulatto man, delivered him by .the 
plaintiff. 

The defendant pleaded the general issue— 
want of consideration in the contract—the pre- 
sumed freedom of the servant, he being a 
mulatto. 4 

There was a .verdiet and judgment for the 
defendant, and the plaintiff appealed. 

The statement of facts shews that the written 
contract. on which the action is brought, was 
proven to have been duly executed by the de- 
fendant. : 

Yocum deposed that, after the defendant had 
the mulatto man for upwards of a month, he 
made a formal demand of him, by authority from 
the plaintiff, and the defendant did not deliver 
him. The defendant’s attorney informed the 
plaintiff he could have the man, by producing 
his title to him. The plaintiff appeared satis- 
fied, aud said he would—but afterwards said 
the attorney had used himill, by running him 
to costs. The plaintiff was.to have had $200, 
if he could have had the mulatto, as he heard 
from the plaintiff He never got the mulatto to 
the deponent’s knowledge. 

Vo. 1. (N. 8.) 12 


not return after one month, or as soon thereaf- West’n District, 


cause in which 
he is employed, ~ 
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West's District, Phe evidence appears to us to have sup 
Sept. 1824. ee 
ww ported the allegation of the petitioner. The 
Bwouse plea of the general issue must yield to the 
which the suit is brought. The instrument 
shews the consideration of the contract, in 
‘the delivery of the servant by the plaintiff to 
the defendant; and the presumption of freedom 
resulting from the color of the servant was de- 
stroyed by the proof of his being a bondsman, 
as is acknowledged in the instrument. It there- 
fore appears to us the verdict cannot stand. 

Were we inclined to disregard it and as- 
sume the facts as we should in establishing the 
plaintiff’s claim, we would be unable to ascer- 
tain its amount. We could not give the whole 
penalty, because nothing induces the idea that 
it is not more than double the amount of the 
injury sustained by the plaintiff. La pena puesta 
en gran cantida, no se extiende a mas del dos tan- 
toe. Fuero, 1, 11, 5. Such was the provision 
ef the Roman law. 

As we have no datum from which any cal 
culation may be made, we must remand the 
case. 

This renders it necessary to examine a bill 
of exceptions taken by the defendant, to the 


taTHM- proof of the execution of the instrument on’ 
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opinion of the court, on refusing to receive as West’ District, 
a witness for him, a gentleman, who had till pet 
then been his attorney on record, who for ‘the . 2s=s 
purpose of removing the disability imposed ‘4™™4*. 
by the act of assembly, had his name struck 

off from the docket and renounced his fee in 

the cause. We think the judge did not err. 


1 Martin’s Digest, 537. 


It is is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be annulled, avoided and reversed, and the 
verdict set aside, and the case remanded for a 
new trial: and it is ordered, adjudged and de- 
creed that the plaintiff and appellee pay costs 
in this court. 


Bullard for the plaintiff, Rost for the defen- 


dant. 
A 


nen 


Fo 


SHIFF & AL. vs. WILSON. 


Appeat from the court of the sixth district. The husbana 

ae 

ani r the ie in 
Porter, J. The petitioners state that the an appeal bond. 

P Courts in this 
defendant was wife of the late James H. Gor- state cannot en- 
s F P their ju- 

don, who was their debtor; that at his decease, risdiction by 


she took possession of all his estate, real and , 








West’n District, personal, retains it in her possession, and uses 
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it as her own: that she took an active con- 
cern in the affairs of the community: that she 
did not make a faithful inventory of the pro- 
perty: and that she has concealed and made 
away with part of the effects thereof: by rea- 
son of all which, she has made herself person- 
ally responsible for the debts contracted by 

her husband. | 

They also pray that judgment may be given 
against her as tutrix to the minor children and 
heirs of the said Gordon, and that the same be. 
satisfied out of his estate, in her hands to be 
administered. 

To this she pleaded several pleas, one de- - 
nying all the facts on which her personal liabi- 
lity is charged; and the other declining the ju- 
risdiction of the court, and averring that the 
case was one properly cognizable by the court 
of probates: the others do not require to be 
mentioned. 

The cause was submitted to a jury on spe- 
cial facts, whose finding in the opinion of the 
court below, having negatived these averments 
in the petition, which charge the defendant as 
liable, in her private capacity ; but having also 
found that the debt was due by the estate of 
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James H. Gordon, it gave judgment that the West’nDistriet, 


plaintiffs recover from the defendant the sum 
claimed in the petition, to be levied from the 
goods and chattels of said estate, in the hands 
of the defendant, tutrix to her minor children, 
to be administered. gi~ystfe 
From ‘this judgment the defendant appeal- 
ed, and the plaintiffs on the appeal have came 
into this court, and prayed that the judgment 
might be so amended, as to declare and make 


her responsible in her private capacity, for the 


amount ascertained to be due them. 

Previous, however, to filing this prayer for 
amending the petition, the plaintiffs moved to 
dismiss the appeal, on the ground that the hus- 
band of the defendant had signed the appeal 
bond as surety, and that he could not legally 
do so, as he was also defendant in the cause. 

The husband who appears in an action where 
his wife is sued for debts antecedent to the co- 
verture, is only nominally defendant, and his 
presence is required, not because the judg- 
ment can affect him, but because it is necessa- 
ry he should watch over and protect the inte- 
rests of his wife, who, during marriage, is con- 
sidered, in regard to judicial proceedings, as a 
minor, and incapable of defending herself. The 


Sept. 1824. ., 
a ad 


Suirr& an. 
vs. 
Witson. 


Te ORES erie hcchey.- a Re break oat Pe Bee ee names 
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: er Dat judgment rendered. in this case is against her 
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w~-w alone; and if he have the other qualifications, 
Sur & at. which the law requires in judicial sureties,-we 


Wasce 


are. entirely satisfied that the circumstance. of 
his being made defendant for the purpose of 
protecting the interests of another, does net 


"prevent him from acting as surety. By giving 
bond in this capaeity he furnishes that secu- . 


rity, in additeon to the responsibility of the defen- 
dant, which the law contemplated in requiring 
another person than the party cast in the suit 
to sign the appeal bond. 

This brings us to the question of, jurisdiction. 
The defendant complains, that the judgment 
rendered here, is one which could not: be 
legally given against -her, by the district court; 
that the court of probates has exclusive juris- 
diction of the settlement of estates administered 
by the representatives of minor heirs; and that 
the decree having negatived all idea of per- 


sonal responsibility, the court could not give 


judgment against her in her representative ca- 
pacity. This position, so far as it assumes ex- 
clusive jurisdiction to the probate court, of 
claims against successions represented by 
others, than heirs arrived at the age of ma- 
jority and accepting purely and simply, is too 
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| clearly supported-by law, ona too solemnly re- West’n District, 
cognized by repeated judgments of this court re bag 
to’be now questioned. The plaintiffs, there. 5™** © 4 


fore, with great propriety, have not contested 


the general rule, but they contend that the 
court, having obtained jurisdiction, by those al- 
legations in the pleadings which charged the 
defendant with acts that made her responsible 
in her personal capacity, could with pro- 
priety, and without exceeding the powers vest- 
ed in it, give judgment against her in her cha- 
racter of administratrix. But tothis argument 
we are as little prepared to give assent, as we 
would to that which would have asserted: this 
right in the court, on pleadings conformable to 
the truth of the case. Allegations of the par- 
ties confer the power on these tribunals in 
which they are made, to examine the case 
which they set out, if that case be one proper 
for the court to take cognizance of, but they 
do not invest it with authority to investigate 
causes which the law has not assigned to it. If 
such were the consequence, then it would fol- 
low that the tribunals of justice in this country 
would be unlimited in their jurisdiction, and 
the parties litigating could contract their pow- 
ers, or enlarge them, as it suited their interest. 


WIison. 
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West’n District, Caprice, or necessities. To what difficulties ~ 
Sept. 1824. 


y BP 
Saurr & at. state; by the opération of this principle, the 


this would lead, it is almost unnecessary to 


whole jurisdiction of the court of probates 


would be taken from it; the settlement of es- ~ 


tates, instead of being made upon an examina- 
tion of the claims of all interested, and with a 
due regard to the legal rights of the respective 
creditors, would be thrown into utter confu- 
sion, and litigation multiplied, and costs aug- 
mented without any rational object being. at- 
tained. Nor would the evil be confined to that 
court, it would extend to all in the state. By 
the same process of reasoning, the criminal 
court of Orleans could entertain a question in 
regard to a land title, or a justice of the peace 
give judgment for $10,000. All that would be 
necessary for their exercise of this authority, 
would be an allegation of crime before the for- 
mer, and the statement of a debt within the ju- 
risdiction of the latter. We know of courts in 
other countries, in England particularly, tak- 
ing on them, by adding to a charge of those 
things of which they have cognizance; other 
matters not originally within their jurisdiction, 


the right to investigate the latter and decide on 
them. But in this country, where the tribunals 


| 




















of -magistracy;jadicial, executive and legisla- weiss. 


tive, are bounded by thé Gonstitution, and can” 
ontly + <aemen the orbits assigned them? the 
idea: that-.any branch of our govériiment may 
enlarge itslimits, or-mcreéase its power, by “its 
 ownact, cannot befor a moment tolerated: * If 
we could extend our jurisdiction by fietions}we 
might also create them in each particular case, 
and pass not on facts‘which were Proveg but 
on those we imagined. ~ - 
We are therefore clearly of opittii, that the 
allegations in the#etition, which gave jurisdic- 
tion to the district court‘of a*case within its au- 
thority, did not justify it in giving judgment on 
matters belonging exclusively to another tribu- 
nal, and that thé judgment rendered in'this case 
was null and void, and must be reversed. . 
It remains however to consider whether that 
‘court did not err in not rendering judgment a- 
gainst the defendant in her personal character. 
An examination of the facts, on which this judg- 
ment is demanded, need not now be gone into, 
because the’ opinion we entertain on a bill of 
“exceptions, taken to the opinion of the district 
Vo. 1. (N. 8.) 13 


" ferved’on them, an@ no moré:’ where eath order Sains 








E SUPREME COURT 
judge, certain facts to be submitted © |: 


o3 -by the defendant to.the jury, requires us to ré- | 
Saure Sat. mand the cause. As to that part- of it; which — 
Wagon. relates to the relevancy of thé'fact, as not grow- 
ing out of the pleadings, we think there isnot ‘| 
any foundation for it. The ground of “the ac- © 
tion is, that the defendant made herself -person- 
ally liable by various acts in relation .to:the 
estate of her deceased husband: the answer 
them. ‘The questtons submitted to the jury, 
fairly arose‘on the issues jomed, and were-me- | 
cessary to a correct understanding of the con- |) 3 
duct of the defendant. As we said in the case 
of Livingston vs. Heermanjigparties niay pre- 
sent to the jury, facts which go to establish the 
title set up, although these facts should not be | 
set forth in the petition: it is true, that they 
must not be at variance with the allegations in 
the petition and answer, but the facts are al- 
ways pertinent where they tend to support the 
claim set up. 9 Martin, 710. 

As to that part of the exception taken, which 
objected to the questions submitted to the jury, 
because the intention or design wtth which the 
defendant had done certain acts, more difli- 
culty exists. We are not prepared to say that 
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there may not be some acts dotié hiya widow, w 
in relation te an estate, sovequivocal in-them- 
selves, that the intention or design with which © 
they are committed, may not be a proper sub- 
ject foxenquiry and decision by a jury on spe- 
cial submitted.-i, But whether. she has 
done--any act in regard to the community, with 
an intention to accept it, appears to us too gen- 
eral. . There are many acts by which a widow 
may lose her,right of fenouncing the acquets 
and gains, and make herself responsible for 
the debts, no matter what may be her. inten- 
tion and design. In regard to these acts, if the 
submission of intention was made to control 
their leBal effect sat. was erroneous; if not with 
_ that design, it was useless. The cause must, 
' therefore, be remanded on this ground; and 
there is also another consideration which 
. would induce us to send it back,if: that alrea- 
dy mentioned were wanting. There is a most 
violent presumption created by the verdict, 
that the property retained by the widow, and 
not sold,makesa partof her bens propres; though 
it is not proved so clearly as to enable us to | 
act on it asa fact legally established. The 
case indeed does not differ from that of Cox vs. 
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West's District, the present:defendant, decided at the last term t 
vw ofthe court... Volt; 629 = = 
Sarr &at. _Jtis therefore ordered, siiiaietieidepiocnth os («of 

Wnser. that the.judgment of the district:court-be an- yf} 
nulled,. avoided, and reversed; that the case 2 ) a 
be remanded for a new trial, with dinggtion to PY f 
the distriet judge not to permit the-defendant f 

_ to submit to.the-jury the intention ordesign _ ° f 
with. which-any act was done:in relation tothe | 
estate of the late James “H: Gordon: it is furs . t 
ther ordered; adjudged and decreed, that the .| t 
appellee pay the costs of the appeals 2 ‘ 
Baldwin for the plaintiff, Wilson for thede- 
fendant. - * 3 
as “ar I 

a 
ROBERTS vs. RODES. : 


Motions for APPEAL fromthe court of the sixth district. 


new trials are 
always address- ; e . ss 
pga leeal Porter, J. delivered the opinion of the court. 


discretion of the 


court. This is a redhibitory action. The plaintiff = 
I : 

of redhibition, states that he gave in exchange for the slave, | 

the thing pur- : | 


chasedisre- Which forms the subject of the present suit, 
turned, and the 
buyer gets back and two others, a house and lot, situated in the 


hat he 
a = town of Natchitoches; that one of these negros 


called Eliza, was, at the time of the contract, | 
afflicted with redhibitory defeets, and subject 














2 ter 4» 


.* 








big Rube oe ee os ee 


OP THE STATE OPLODISIANA. 


RRR oa NB inl these de: 


feets-at the time of sale. 
iaee-neacrinees cuptideieed iby. ‘aigachment 

and ~on the agent or attorney in 

fact, epaodes, who was stated’ to be absent 


_ fromthe-state.- The attorney appomted to-de- / 
fend-him pleaded, that the case: was not one 


which could be commenced by~attachment; 
that the facts alleged in the petition were not 
true; and that the action was © barred by — 
seription. ' 

- The serviee ofthe petition on the agent of 
the defendant, whose authority was not dis- 
puted ir the courtbelow, renders it unnecessa- 
ry for us to‘examine*whether this was a case 
which could be legally instituted: by way of at- 
tachment. 

The evidence neue on the record, fully 
authorises the verdict which the jury rendered 
in favor of the plaintiff, and we are of opinion 
the district judge did not err in refusing a new 
trial. Motions of this kind are ever addressed 
to the sound legal discretion of the court, and 
they should never be granted, unless the ap- 
plication discloses matter sufficient to render it 
probable that justice has not been done, and 
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tovanineurable disease; of which she died. He “ater 
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Rosperts: 
vs, 
Ropes. 
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West’n District, that a: 


Sept. 1824. 


RoBERTS 


ws. 
Ropes. 


cas prrwaee COURT 


would ‘vary the result, 
wa-w «That mubibiitieediindantignenssetinne; would 


not in our opinion, haveproduced any sueh 
consequence, opposed. to the-.strong testimony 
which established on the trial the j the 
plaintiff’s pretensions... ~ > 


But the disposal of the questions saladgin ‘ 


argument, brings us.to what. we-consider the 
greatest difficulty which the case’ presents. 
We have already seen that this action is insti- 
tuted on @ contract of exchange, by which a 
house and lot were given for three slaves. ‘The 
judgment of the district court is, that the plain- 
tiff recover of the defendant, the sum of six 
six hundred and fifty dollars in monet This 
is not rescinding a contract of exchange, but a 
contract of sale; or in other words, a different 
contract from that which the parties entered 
into. Redhibition, according to our code, is 
the cancelling of the sale on account of some 
defect in the thing sold, such as may be sufhi- 
cient.to oblige the seller to take it back again, 
and have the sale annulled. C. Code, 356, art. 65. 
Were there no other provision in our law but 
this, it would necessarily follow, that in an- 
nulling the contract, the parties should be re- 
placed. in their original position; the plaintiff 
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giving. cnslienauitiiinansss and Wee Due, 
getting in return what he-had given for it.“ A aw 


reference to other works of authority —_— 








4}, the subject beyond any doubt.~ > Rivas, 
ae | ja es bolver-la cosa comprada, el com- 
prado® Wit vendedor, y el bolverse el jprecio que dio 


por ella Curia Philip. lib. eap'13,nos. Verbo Red-. 
hibitoria’’: The-price given:here was not mo- 
ney, but a‘house and- lot; or, strictly speaking, 
there was no: price, for the contract was not 
one of sale. wt 
- Pothier treats of this sect with his usual 
accuracy,.and gives'the most satisfactory mfor- 
mation on the point now under discussion: . 
_ |  “L’achéteur (he says,) est en droit de demand- 
er par laction redhibitoire Ja résolution et 
nullité du marché ef qu’en consequence les choses 
sotent remises en meme etat que sil n’etoit pas in- 
tervenu.” Pothier, traite’ du contrat, de vente, no. 
217. In support of this doctrine, he cites the 
Digest, hv. 22, tt. 1, 1. 23 & 60. 
There is some difficulty in applying these 
principles to the case, as only one of the slaves 
is afflicted with redhibitory defects, and the 
property given in exchange was a house and 
| _ lot, which most probably is not susceptible of 
such division as would enable a portion pre- 
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West’n District; cisely equal t6: the:value. of the property now 


Sept. 1824. 
a ad 


* 


RoBeERrtTs. 


. vs. 


sued for tobe returned. By law, the vendee, 
who acquires several-slaves. by one contract, 


is not permitted to annul] the whole contract 


for a defect in a part of the objects purchased. 
6 Martin, 689. - This:rule, however ofrirecessity, 
yields.to*cases:where, from ¢he nature.of the 
agreement, a partial -recision cannot. take 
place, and-there is the same» necessity that 


the vendee should exercise it for the whole. 


For there is no other way that the parties can 
be replaced in their original position, or that 
the thing given as a consideration can be res- 
tored, : ; 

The pleadings and evidence do“not ena- 
ble us to give final judgment according to the 
view we entertain of the legal rights of the par- 
ties. We think the cause should be remanded 
for a new trial. 


It is therefore ordered, adjudged and de- 
creed, that the judgement of the district court 
be annulled, avoided and reversed, that the 
cause be remanded for a new trial, and that 
the appellee pay the costs of appeal. 


Bullard & Holkam for we plaintiff, Rost for 
the defendant, 
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“Pili the court of the bixth district. 


Mawrin, J ‘ siasieg the opinion of the court. Cungis =< 2 
The*plaintiff claims: certain slaveg in the pos- . _Tit seinen : 


‘session of the defendants. They-pleaded the vex in the 


deed of sale, are 
general issue, prescription and title cee evidence a- 


inst a subse- 
son, whom,they called warrangy + laa 3 aut — 
Benson alléged that the plainti ee 
possession of the slaves under the*sale*from 
Wallace, by virtue of which he claith® them—_ 
thatthe released all his right to‘Wallace, who 


sold the slaves to him, and that he and his ven- 
































dee, the defendants, have possessed them up- 
wards of five years—that Wallace’s sale to the 
plaintiff was a simulated one: 

The plaintiff had a verdict and padgmemt,; 
and the defendants appealed. . 

The documents produced are,” 

1. Wallace’s sale of the slave suéd for, fo the 
plaintiff, March 21, 1817. 

2. Benson’s to the deferiflant? Nov. 30, 1818. 

3. Wallace’s Sale*to Benson, July 3, 1818. 

Thesale of Wallace to the plaintiff, is a 
vente a remere, a sale with a clause reserving to 
the vendee the power of redeeming. 

That of Wallace’s to Benson recites that of 
Vou. m1. (N.s.) 14 
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Wallaceto the. plaintiff, ee promises: | 


= to procur€'the plaintiffs’ release : , 
veyance. a tien oes Sa, 1 


Our attention-is first directed to a pill of ex- 
ceptions taken by the defendants’ counsél to 


the refusal of the district judge to charge the 


jury; that “in law, the acknowledgment in the 
“epiveyanee from Wallace to - the plaintiff, 
«that thé price of the negroes was paid down, 

“wasnt proof against Benson that such a pay- 
«ment wae made.” 

We think the disttict judge was cortect. 
Benson was Wallace’s vendee, and must be 
bound by the acts of his vendor, in regard to 
the thing sold. 

The first plea of the defendant, the general 
issue, is unsupported. - The plaintiff proves his 
right, by the Production of the deed of sale 
of Wallace, under which the defendants claim. 
This deed i€ a notarial one, and the identity of 
the slaves is admitted in the statement of facts. 

The plea of 'preséription, i. e. that the de- 
fendants possessed five years, is unsupported— 
their title bears date Nov. 30, 1818, and the cita- 
tion in the present suit appears to have been 
served on the 6th of November, 1823. 

The deed of Benson is posterior to that of 
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rie Fecites dnianeoaest his West'n District, 
| srr sold,) to the plaisitif, Jew, 
- 3 onde agcepis the sale on the covenaint.of his oem 
a vendor ‘BS: produce a conveyance.or release ‘ 
frompthe plaintiff. ‘This does not appear to 
have ever been obtained. | 
. Benson. pleads, 1. That the plaintiff. mente 
had possession ofthe slaves sold. The. 
tiff’s deed expressly sets forth hat the slaves 
were delivered to him. The statute proyides 
that-the tradition or delivery of sleyes takes 
place by the mere consent of. the parties, when 
the sale mentions that the things were deli- 
vered to the buyer. C. Code, 350, art. 28. ~ It 
therefore follows, that the plaintiffhad that tra- 
dition or delivery, which transferred the ven- 
dor’s right. 






























Bensorm who when he nites the slaves ~ 
from Wallace, was informed by clause in his 
deed, that the negroes he was purehasing were 
already sold to the plaintiff, and was willing to 
trust Wallace on his covenant that he would 
procure the plaintiff’s re-conveyance or re- | 
lease, cannot complain that the plaintiff, by | 
permitting Wallace to possess and have the 
slaves as his own, enabled him to defraud and _ | 
impose upon him the second vendee; for the 








: “ae declaration of Wallace, cont: 
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Benson, that the title tothe slaves, as inthe si .7 : 


plaintiff, precludes the idea of bid Exercising 


“s * 


- any fraud or imposition. oe a 


The statement of facts shews that the <a | 14 


_ tiff permitted Wallace tokeep the negroes after, 
the sale The evidence of fraud whiebthis 
| camplaisance presents, if it ‘could be invoked 
by Benson, Who bought with his eyes open, and 
to whomevery thing was-disclosed, must vanish, 
when the perusal of Wallace’s deed »to thie 
plaintiff shews that, although the former was 
secured by an actual bona fide sale, yet the in- 
tention of vendor and vendee was that the 
_ slaves should be re-conveyed, as soon as the 
former availed himself of the right of redemp- ~ 
tion, reserved to him by a clause in the deed. 
Admitting that to. a purchaser. without no- 
tice, the circumstance, that afier the sale was 
completed, by a /egal tradition, the vendor was 
permitted to retain the slaves, and remain the 
ostensible owner, might give some claim to a 
party, deceived thereby—yet Benson, who 
had legal notice by the notarial, sale. to the 
plaintiff, and to whose immediate predecessor 
notice and knowledge were given by Wallace, 


cannot possibly complain, 
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“atiacegie such asitle as may ena- Weseetiaete 4 
q bigihim=to ‘prescribe ARs for he knew his wx 
B vendor’ had no title. : ,. : Ag Maine 
a “Thereag no evidence of of the, alleged Soup Conmpyiras. 

i i Lior. — NAYS 2 bier ae. 
ia... ‘The case, of: RiseptarBurtisvse él 6 Martin, » 
i+ 420, and Copelly vs. Duverges, 11 id.-641, have 
been insisted on. “But in the first, the deed of 
sale did not state “any delivery—and the latter 
was that ofva sale anterior to the code—the 




















conveyance was of land, not of slaves.” 


“Tt is therefore ordered, adjudged and de- 
‘ creed, that, the judgment of the district court 
be affirmed, with costs. . 


_. Phomas for the plaintiff, Bullard for the de- 
’ fendants. 


- HUNTER vs. SMITH. 


Appeat from the court of the sixth district. Answers to in- | 
. terrogatories = ge 
Porte, J. delivered the opinion of the court. laa 
The questions at issue in this suit require the 
examination and settlement of intricate ac- 
counts. The cause is presented to us in such | 


a shape, that we are unable to act on it with 
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ig the confidence. of doing j 






~~ parties’; - it must: therefore"be remanded. . ‘The 
_ Mexrer plaintiff had judgmént in the court below for 


vs. 


‘mira.  $4.1.73 92cents. . Admitting the itemofthe two — 
notes to be established, the balancedue wasnot 


‘ “* correctly struck, according to the acsienagt 4 i) 


fore us, for no credit is allowed for the pay- 
ment of 613 "rare sworn bad in the defendant’s — 
answer to’ the interrogatories. The judge 
considered he had a right to separate the dif- 


ferent parts of the answer, but in this he.clear- : 


ly erred—the whole must be taken together. 
C. Code; 316, art. 264, 11 Martin, 217, 1 Martin, 
534, Pothier des 0b. 827, p. 2, hb. 3, §7, no. 285. 


It is therefore ordered adjudged and de- 
creed, that the judgment of the district court 
be annulled, avoided and reversed, that the 
cause be remanded for a new trial, and that 
the appellee pay the costs of the appeal. 


Thomas for the plaintiff, Baldwin for the de- 
fendant. 


‘between, the | i 
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i a os mn a 4 $ 3 Sept. 1824. 
Apreat from the court ofthe sixth district. nap 
\ 2 “+ RINKLE 
% : v8. 
vy. - Porterad: “delivered the opinion of the cough. . T=. 
& : - The plaintiff claims a ‘balance due on the de- A sprains: can 
\L | fendant’s promissory rote, with conventional mt en 
" interest; and prays for the sale of @# tract of there are other a 
land mortgaged therefor. ‘ave titles ones 


The deféndant resists the plaintiff's demand, »™-. 
on an allegation of the failure of the conside- 
ration of the coritract, on which the note was 
given. 

The plaintiff had — and the defen- 

dant appealed. 
The note sued on, was proven by one of its 
subscribing ‘witnesses. 

The case presents two questions: 

The first is, in relation to a claim for conven- 
tional interest, after the first instalment due, on 
the land for which the note here sued on was 
given. The defendant wrote the plaintiff, that | 
he would pay ten per cent. interest on all de- 
falcations, and begged indulgence. This pro- 
mise we understand with the district judge, re- 
ferred to the note then due, and not that on | 
which this action is brought, and which did not 
become payable until several months after. 
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Vigemiesiot The second is a demand a déduction in . 


woe the price, by a failure of the consideration. * It 
“WEY ig prowed that the defendant is Jo possession of 


TXLER. 


thi whole traet sold him. There"igeno means 

_ furnished by the evidence téenable us‘to try 
* whether the titles which hesets up,against his 
" vendor dre better than that which, he’ 

~ No suit has been commenced agate him. Ww 

do not know that the person’ in whom these’ad- 

verse titles are vested, will ever disturb him. 


It is therefore ordered, adjudged and. de- 


creed, that the judgment of the district court 
he affirmed with costs. 


Scott for the plaintiff, Thomas for the defen- 
dant. : * 


— > 


BIRD vs. BOWIE. 


Ifthe answers APPEAL from the court of the seventh district. 
to interrogato- 
ries arc evasive, : 
the cause will ° =e . 
sey Porter, J. delivered the opinion of the court. 


This action is brought on a promissory note, 
dated the 18th July, 1820, by which the de- 
fendant bound himself in solido, with one Resin 
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ae Bowie to pay the plaintiff; four months ‘after West'n District, 
' date, the Sum of twelve hundred dollars. ate 

| The answer contains a general denial, a "%? 

fe. plea of payment, an allegation of a dation ‘en. 


BowleE. 
paiement by the co-obligor, Rezin Bowie, of a 


OK a 


negro man, valued at twelve hundred dollars, 

- and an averment, that the said Rezin also 
delivered to the plaintiffa negro called Danief 
to labour for the interest of the money. 

To the answer were annexed several inter- 
rogatories, the sufficiency of the answers to 
which forms the principal question discussed 

; by the counsel of the respective parties. 
j The first was: Did you not receive a negro 
man named Joe, from Rezin Bowie? 

To which the plaintiff answered “he did.” 
The second was: Did you not agree to give 
him $1200 for said negro, and if not, what did 
you give, or agree to give? 

The answer to this interrogatoy was “ No.” 

The third question was: Was not the amount 
given, or to be given, to be applied as a pay- 


eRe eee 


ment to said note? 
To which the plaintiff replied « No.” 
The fourth was: Did you give any other 
_ consideration for said negro than that above- 
mentioned, and ifso, what was it? , 
Vou. i. (N. S.) 15 
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Weat?n District, 
Sept. 1824. . 
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Bmp 
vs. 
BowigE: 
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To which there was the following answer: 
« That the negro was conveyed to him for and, 
in consideration of the interest on the amount 
of the note, given for cash lent, and not in pay- 
ment, or part payment of said note.” 

The fifth and sixth interrogatories relate i 
the last plea, of a delivery ofthe negro Daniel 
to laubor, for the interest; and are answered in 
the negative. 

The defendant excepted to the answers to 
the second and fourth interrogatories, and the 
judge having overruled them, the correctness 
of his decision has been brought before us in 
the usual way. ‘ 

The defendant propounded two questions to 
the plaintiff: Whether he had not received the 
negro mentioned in the first interrogatory; at 
$1200, or if not, at what sum had he agreed to 
take him? The answer furnished a reply to on- 
ly one of these questions, namely: that he had 
not received him at $1200. In this it was 
clearly defective, but the plaintiff contends this 
defect has been cured by an answer given to 
another of the interrogatories, by which it is 
stated that the negro was not delivered in pay- 
ment of the principal sum due, but the inte- 
rest which had accrued on it. 





And he insists 
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the amount was immaterial, because it could West’s District, 


not be used in this action as a defence, or if 
material, that the answer is sufficiently expli- 
cit, because it states it was the amount of the 
interest due at the time the slave was received. 

In this reasoning, which is sufficiently inge- 
nious, this court cannot concur. It seems to us 
to take for granted in favor of the party an- 
swering, the very thing which it was the object 
of the interrogatory to disprove. From the 
pleadings, and the drift of the plaintiff’s an- 
swers to the questions proposed to him, it ap- 
pears that one of the points principally. disput- 
ed between the parties, was, whether the ne- 
gro had been given in payment of the principal 
sum due by the obligation, or in discharge of 
some subsequent engagement entered into with 
regard to interest! Now negativing the fact 
that it was given i payment, did not justify an 
evasion of the interrogatory, which called. on 
him to state at what amount the slave was de- 
livered. To ascertain the truth inregard to 
the point at issue, the sum at which the negro 
was received, was very material. It might 
have shewn so high a price, as to have render- 
ed it improbable he was given as a compensa- 
tion for the delay in the payment of the origi- 


Sept. 1984. 


Birp 


v8. . 
Bowl!rF. 
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West’n District; nal debt, or if given on that account, that the _ 
, contract was usurious. When the party inter- 


Sept. 1824 


, Bmp 
vs. 


{ Bowie. 
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rogated fails to answer according to law, it lies 
on him to shew, that the information he has 
disclosed to other questions, fully and satisfac- 
torily cures the defect, and places the opposite 
party in the same situation, that a categorical 
reply to the interrogatory propounded would 
have puthim. One of the best. means of get- 
ting verity from reluctant witnesses, and arri- 
ving at a correct knowledge of the matters on 
which they testify, is, by minute interrogation 
on particulars. A party in a suit who wishes 
to probe the conscience of his adversary, has 
the same right, and perhaps a greater necessi- 
ty, for applying this test, than when examining 
a witness who is presumed indifferent. The 
answer excepted to in this instance, is liable to 
all the objections that a regard to this rule can 
suggest. It evades particulars, and endeavors 
to cure the evasion by a general answer to an- 
ether question, which answer can only be a re- 
ply to this, on the supposition that the plain- 
tiffcould have answered the particular inter- 
rogation, in such a way as would have produ- 


ced the same result. 
The exception made to the reply to the 
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fourth interrogatory does not appear to be 
supported. The question was general as to 
the consideration, and the answer fully meets 
and satisfies it. 


It is is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be annulled, avoided and reversed, and that 
this case be remanded for a new trial, with di- 
rection to the district judge to ascertain the 
exception filed by the defendant to the plain- 
tiff’s answer to the second interrogatory. And 
it is further ordered, adjudged and decreed, 
that the appellee pay the costs of this appeal. 


Scott for the plaintiff, Oakley for the defend- 
ant. 


—=>- 


WARE vs. INNIS. 
Appeat from the court of the sixth district. 


Matuews, J. delivered the opinion of the 
court. This suit is brought by the plaintiff, to 
recover a part of his wages, as overseer of 
the defendant, for the year 1822, and also mo- 
ney alleged to have been paid and advanced 
by him for the use, and benefit of-the latter. 





West’n Distritt. 
Sept..1824.. 


Birp . 
vs. 
Bowl!E. 


It is only by 
a taking with 
force, that the 
owner ofa 
thing loses his 
right to it. 
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The answer contains a general denial of all the 
allegations of the petition, a plea of prescrip. 
tion as to part of the plaintiff’s claims; a for- 


feiture of his right to recover, on account of * 


having seized and taken property from the de. 
fendant, to satisfy the amount now claimed by 
him, and also compensation to the amount of 
$52, &c. Judgment was rendered in favor of 
the plaintiff, in the court “below, for $568 58 
cents—from which the defendant appealed. 

From an attentive examination of the evi- 
dence of the case, we are of opinion that the 
facts proven, do justify the decision of the dis- 
trict court, as to its amount. 

But an important, legal question remains to 
be settled: Has the appellee forfeited his right 
to recover, by the seizure of the property of 
the appellant, (without judicial authority,) to 
satisfy his claims? 


The laws relied on by the counsel for the de- : 


fendant in support of the plea of forfeiture, are 


found in the 4 book, ttt. 13, & lan. 1, of the V. Re- 


copilacton, and the 10 law of book 5, tit. 17 of 
the same work. 
We have attentively considered these laws, 


and are of opinion that the forfeiture which ~ 


they create, only takes place in consequence 
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| public road from the Bayou Rapides to the 
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of a taking with force, as it is believed the in- West’n District, 
- ; Sept. 1824. 
tention of the legislature was to prevent i 


breaches of the peace, &c. Inthe present case . “43* 


there is no evidence of force on the part of the =" 
plaintiff. 


It is therefore ordered,: adjudged and de- 


creed, that the judgment of the district court 
be affirmed with costs ; 


Thomas for the plaintiff, Scott & Bullard for 


. the defendant. 


we 


INNIS vs, KEMPER. 


Apprat from the court of the sixth district. AGoieiite 
who has signed 


Mart, J. delivered the opinion of the court. nt nna 
The petition states, that the police jury of the a al 
parish of Rapides, appointed the defendant  -t-m 
and others, a jury of free-holders, to lay out a ae 


Sworn. 
corner line of the defendant’s plantation, and 
thence to the bayou again—that by the report 
of said jury, it appears they directed the road 
to run through a part of the plaintiff’s land, as- 
sessing his damages at $20 per arpent, without 
stating the number of arpens, or otherwise as- 
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West’ District, certaining the amount of his claim, for which’. 


Sept. 1 


a reason, and because the said road ought not to 


omy 


Kemrsn. 


{ 
. 
| 





have been so. laid out, he prayed an appeal 


from the decision of the jury, He alleges the 


free-holders were not sworn as the law directs 
—that the persons named by the jury of police 
were not all free-holders—that the police jury 
have appointed the defendant syndic and over- 
seer of said road, who has notified the plain- - 

tiff’s overseer to send the plaintiff’s hands to 


work on said. road—whereupon the plaintiff \ 


obtained an injunction, prohibiting the defen- 
dant from proceedidg to lay out said road, till 
after the decision of the court on the plaintiff's * 
appeal. There was also a prayer for further 
redress. 

The answer denied all the allegations of the 
petition, and averred the road to be a proper 
and useful one. 

The district court fixed the width of the road 
at 25 feet, and allowed the plaintiff $100 for 
the value of his land covered by the road, and 


ordered the injunction to be ipso facto dissolved - 


on the payment or deposit of said sum in the 
office of the parish judge, for the plaintiff, and 
ordered the parish to pay costs. 

The plaintiff appealed. 

The statement of facts shews that, 
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Baillo deposed he does not know exactly West'n District, — : 


how the land runs—but the road cuts part of 
the back land. He would not be bound to 
_ keep up the same for $500. There are thirty 
arpens from the bayou to the river, and there 
is a lane between the plaintiff’s and Kemper’s 
_ Jand that has been used. No part of the lane 
belongs to the plaintiff’ The plaintiff has a 
road from his gate to the river, through the 
middle of his field. The witness is the plain- 
tiff’s attorney in fact. 

Compton deposed, he thinks the damages 
could not be less than $300. He would not 
keep up the two fences. for that sum; but knows 
nothing of the place. 

M’Cummin deposed that the road cuts off 
about 30 arpens, more or less. The road is a- 
bout 14 arpens. A road along the plaintiff’s 
line would be impracticable, without a bridge 
as large as that over the bayou. The road 
laid out is as good as can be. By going round 
Innis’ line it would not'be lengthened a quarter 
of a mile, the plaintiff’s line is about twenty- 
three arpen’s long. 

On the part of the defendant, 

Wood deposed there was a road from Kem- 
per’s to Curtis-—where Curtis and the witness 
Vot. m1. (N. 8.) 16 


12) 


Sept. 1824. 
PY 
Innis 



























vs. 
KEMPER. 
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West’n District, hauled their cotton. The road was more inju- 


“a Sept. 1824, 
2 4 Ve Oy 
ae InNIS 
as 0S. 

4 KEMPER. 


ne ne nt a — 
. Fe am Sn 


rious to the plaintiff than the present. The 
road is well laid out, on the best ground. The 
land is worth $20 the arpent. That on the 
side line is worth $20. 

Johnson deposed the plaintiff never applied 
to him for his indemnity. He is the parish 
treasurer. 

Martin deposed the road has been between 
the plaintiff and Kemper ever since he recol- 


lects. There was a road, called the old French 


road, that went farther into the plaintiff’s land, 
which he recollects for nearly thirty years that 
he has been here. The plaintiff said, that if 
the witness would give half of the land, he 
would give his quantity. The road is as use- 
ful to the plaintiff, as to the witness. The de- 
fendant commenced opening the road, but was 
stopped by the injunction. Itis the best road 
that can be had, and shortens the way to the 
Indian village very much, and adds a great 


deal to the value of the plantation. 

During the trial, the plaintiff offered Sacket, 
one of the jury of freeholders mentioned in the 
petition, to prove they did not take the oath, re- 
quired by the act of 1818, previous to their 
laying out the road—but the court refused to 
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hear him, as his deposition was offered in con- Wes District 
tradiction of the report of the freeholders. Gr~m, 
The plaintiff's counsel took a bill ofexceptions.  '"™"" 
The return of the freeholders, subscribed “®™"** 
by Sackett, the witness produced, shews they 
took the oath, and after the signatures of the 
freeholders, is the jurat of the justice of the 
peace. This establishes that the oath was ta- 
ken—but it is urged this does not shew it was 
taken before they proceeded. This circum- 
stance would not vitiate the proceedings. JVott 
vs. Daunoy, vol. 1, 1. 
On the merits, the judgment does not appear 
erroneous. Nothing in the evidence enables 
us to say the road was improperly laid out 
where it is. The freeholders assessed dama- 
ges to the value of the land taken—they did 
not considerany claimto indemnity on the score 
of any extra fencing, which the road might ren- 
der necessary. But the plaintiff himself in- 
forms us of his grounds of complaint—of the 
reasons for which he appealed, viz: that the 
road was improperly laid out where it is—that 
the freeholders had stated the rate of com- 
pensation at $20 per arpent, without either cal- 
culating the amount, or stating the number of 


arpens. This number appears now—the judg- 


ee 


| 
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West'n Diatrit, ment fixes the width of- the road at twenty- 
ew, five feet. Indeed this was already fixed by 


Leg law; and we have the length of the road—this 


KemPER- enabled the. district judge to calculate the 
quantum of the compensation. 


It“is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed with costs. 


Bullard & Scott for the plaintiff, Johnston for 
the defendant. 


—~p>—- 
STAFFORD vs. CALLIHAM. 


A new trial Appgat from the court of the sixth district. 
will not be : 


granted, if the 


Party applying = Martin, J. delivered the opinion of the 
or it has not 


icp court. The plaintiff states that in 1817, he 


cure the ne- : y 
cessaryevi,  @elivered to the defendant one hundred bar- 


- dence. rels of corn, for which he promised to return 


him one hundred and twenty in 1819; that the 
defendant received 39,000 pounds of seed 
cotton, to be ginned and baled; that by the ill 
management of the defendant, the said cotton 
was greatly injured, and he refuses to deliver 
said cotton or to pay the price of the corn. 





























.The defendant pleaded the general issue. West’n District. 


There was judgment for the plaintiff. Sept. bog 


- The defendant appealed. STAFFORD 


vs. 


The statement of facts shews that the clerk .©“*™4™ 


of thedistrict court deposed the original petition 
and answer are lost, and upon the most -dih- 
gent search are not to be found. 
Hall deposed he saw in the plaintiff's hands 
a receipt of the defendant for 30,000 pounds 
of cotton; as well as he recollects; it was what 
is called a gin receipt; the defendant was the 
near neighbor of the plaintiff, and his gin 
was the most convenient to the latter. The 
deponent is the plaintiff’s brother in law. . 
Cheney deposes he recollected taking the | 
plaintiff’s crop to the river; it came from the 
defendant’s gin; it was delivered him at Che- 
neyville by King. In 1819, he paid $1 50 per 
barrel for corn. In the spring, corn was very 
high, but he has no knowledge of the price. 
Simmons deposed he got 40 barrels of corn 
from the plaintiff for the defendant in 1817. 
He went into the field and gathered it. 
Cheney deposed there was an understand- 
ing the corn should be returned in March, 
1819, with twenty per cent. In the fall of 1818, 
the defendant bought from Levy Stafford, corn 
at $1 50, which he was to pay the plaintiff. 


OF THE STATE. OF LOUISIANA. 125 


































2 ERT GREE Ao hi = - 
iS 4 FB ie he 





aaa ease 


} 
' 


ee 
= === . 


a ae 


126 


West’n District, 
Sept. 1824. 
PY 
STAFFORD 

vs. 
CALLIHAM®, 
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Simmons deposed he was overseer to the 
defendant’s gin. There were 30;000 pounds of 
cotton. He delivered 12 bales to Sutton and 8 
to Bacon. The defendant by his gin and crop * 
made 30 bales. The above 20 bales were de- 
livered to the plaintiff’s order; ‘they averaged 
400 pounds; the press made bad bales and the 
gin none of the best: 3 bales which were for 
King were upset in the bayou. The plaintiff re- 
fused to receive some, or the whole of the cot- 
ton that was to be delivered to Sutton. Some 
were repressed, and he heard that the defend- 
ant had promised to repress some of the bales 
objected to. 

Hennyman said he paid in the winter of 
1818,and fall of 1819, 6 1-2 and 7 cents for cot- 
ton in the seed. Cotton sold lower in the sum- 
mer of 1819 than in the spring. He purchased 
100 bales and lost $4000: the average price 
was 20 cents. 

King deposed the plaintiff gave an order 
for 12 bales and 6 were received: it is gene- 
rally supposed that 400 pounds of seed cotton 
give one hundred of clean. 

Lackie deposed he received 3 bales of cot- 
ton from the plaintiff, which were sold by Beat- 
ty: in the fall of 1819, cotton was 19 cents. 
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Bryan went to the defendant’s gin to receive West’nDistrict, = 
the cotton, six bales of which were shipped. by = — | 
King in the spring of 1819; three were turned ®*4FFonP 4 
overboard: he réceived 9 and turned over 3: @4™4™ 


he left these on the bank: the cotton was in 


Se eS ee toes ee 


bad order: the bagging and ropes rotting off. 
seed from the gin had washed under it and was 
growing into it. 

Simmons deposes, Sutton took none of the 
plaintiff’s cotton from the gin, but he rolled it 
out. 

Sutton deposed he bought from. the plaintiff 
12 or 14 bales of cotton, but did not receive it: 
it was not put up in a mercantile manner: he 
went with the plaintiff to the defendant’s gin 
it, but the plaintiff declined receiving it, as it 
was in bad order. The defendant promised to 
repress some of the bales: the gin made bad 
cotton: when he came to weigh it, he found the 
bales on poles: they were not touching the 
ground and were covered with boards: they 
were protected from the weather, except from 
beating rain: the cotton was not trashy, but 
stained. 

An application for a new trial was made on 
the affidavit of Howard. 

He deposed he is the son-in-law of the de- 
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& Woets District, fendant, who is now absent from the state, 
w~ silce September last. In his absence the de- 
StaFFoRP ponent attends to his business. The cause 
CALLIN» being continued at the last term, the petition 
and answer were lost. In the beginning of the 
present term nothing was done in the suit, and 
the deponent believing nothing would be done, 
went hence. On the second week of the 
term he understood the plaintiff was taking his 
witnesses to court; whereupon he attended, 
with a witness, by whom he expected to prove 
the delivery of the whole cotton of the plain- 
tiff, but was disappointed: that since the trial, 
I the deponent, ina conversation with Leroy 
| ; Stafford, has discovered that the said Leroy 
and Paul G. M‘Neely received the whole of 
the cotton which was not, at the trial, proven 
to have been delivered to others: that the 
whole of the plaintiff’s, or a considerable por- 











ij tion of it, was in very bad order, and much da- 
maged, when sent to the defendant’s gin: that 


iZ before trial, nor could he, by using ordinary di- 
 ligence, have discovered them: that the affida- 
| vit is not made, &c. 

- It does not appear to us the district judge 
erred in denying a new trial. There was no 








- he did not know either of these circumstances _ 


f 
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due diligence used (if the facts alledged be wewn District, 
true)-in ascertaining what quantity of cotton ae 
could ‘be proved-to have been delivered. It StArronp 

1 isnot sworn that the defendant himself, who Carian. 
f went away shortly before the trial, was igno- 
\}) rant of the‘person to whom the-cotton’ was de-_ 
Y livered, indeed he could not well be. 

On'the merits we see no reason to-think the 
court erred. 





It is therefore, adjudged and decreed that 
_ the judgment of the district court be affirmed 
" with costs. ) 3 


Thomas for the plaintiff, Baldwin for-the de- 
fendant. 


s 


ep 
BACON vs. McNUTT & AL. 


AppEat from the court of the-sixth district. If « probate 


sale be made to 


Mart, J. delivered the opinion of the court. pers _— 


"and ° . ° see be- 
The plaintiff, as widow and tutrix of her minor at On a 


children, demands from the defendant, surety say hel 
of W. Murray, the price of alot in the town of “""™"™"™ 
Alexandria, purchased by the latter, at the sale 
of her husband’s estate. 

The defendant pleaded the general issue— 


VoL. m1. (N. 8.) . 17 
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Weta District, a mortgage-on the lot and ¢onfession’of judg. : 
2 i henagl ment in favor of his principal—a compensation 


Bacox of a claim of the latter against the estate, —_ eS 4 | 
MeNore & at. ‘ plea of discussion. « ( 





Murray interpleaded—denied all allegations 
—averred the claim was extinguished by com- 
pensation or ‘payment—prayed the defendant 
being a foreigner should give surety, if any : 
thing was recovered, as other persons were q 
interested in-the estate. 4 

There was judgment against both principal 
and surety; but execution was directed not to 
issue, till the plaintiff gave surety to indemnify 
‘the defendants against an hypothecary claim 
of Ferguson & Rich, and not against the surety. 
till after the discussion of the property of the 
principal pointed out by the surety- 

The plaintiff appealed. 

The documents that come up are process 
verbal of the sale of E. Bacon’s estate. The pe- 
tition to, and order of the parish judge, the 
receipt of Murray, vendor of E. Bacon, for a 
partial payment. 
if The defendants introduced the record of a a 
F suit, Ferguson & Rich vs. Bacon, the present 
‘ " plaintiff, and the subrogation of Murray to the 

plaintiffs’ rights. 
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Seott deposed that the note, offered in com- unui 


pensation, is one of those given in :payment of bo ad * agi 


the lot, as well as that-filed in the suit of Fer- 


guson vs. Rich, both being secured by al MNorr & a 


mortgage'on the lot. : 

It is. urged that Murray sintleniieds ata sale, 
~ ordered by the court of probates, for the. pur- 
pose of reducing the property of the estate in- 
to cash, so that the debts might be paid out of 
the proceeds, according to their respective 
_ classes; and that therefore ‘there cannot be 
any compensation allowed, and the district 
court erred in allowing any. 

This does not appear to have been a sale of 
the whole property of the estate, but the sale of 
alot, and the avowed object, not to reduce it 
into money to be distributed, but to sell on cre- 
ditso as to get a higher priceand the sale is only 
authorised, as prayed for, to avert the loss to 
the estate and perhaps to the mortgagee, that 
would result from a cash sale. It is not even 
- averred that there are other debts, and it is that 
there is other property. The district court did 
not err in considering the sale as made for a 
particular object, that of satisfying the mort- 
gage on the premises. If so nothingis more 
just than to allow the mortgage creditor, who 
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West'n Diatriet, has become a purchaser to retain in his hand, 
| ~ the produce of a sale, actually made to pay 
Bacon him. It appears that Murray, itrhis own right 
M'Nurt &t and as subrogated to those of Ferguson and 
Rich, is the only hypothecary ereditor. The 

judge therefore acted correc{ly in allowing his 


claim for compensation. 


ig ; 


It is therefore ordered, adjudged and de- 
creed that the judgment be affirmed with costs. 


; ' _. Wélson for the plaintiff, Bullard &Scott for the 
4 defendant. 


——f>—— 
TAYLOR vs. CURTIS. 


A man’s col- APPEAL from the court of the sixth district. 
vency cannot be 
HN thanby the ree Porter, J. delivered the opinion of the 
| ction gut court. The defendant transferred to the plain- 
ho property can tiff, part of a judgment, which he had recovered 


against one A. J. Davis, with an express war- 
ranty of his solvency; the money not being 
made on execution, this action has. been 
brought against the defendant as transferror 
and the only question presented for decision 
is whether it has been shown that Davis was 


eR TS = anemte 
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insolvent. 





















































OF THE STATE OF LOUISIANA. 183 4 


‘The transfer bears date the 22d: N ae West’n District, 
1822.: On the 17th January, 1823 the plaintiff oe 
issued execution against Davis on the judg2 ****°* 
ment, and on this execution only sixty dollars 
could be madé@ which the defendant*received. 
On the 22d ‘of the month last mentioned, Davis 
presented his bilan and prayed for a meeting 
of his creditors in order that he might make 
them a cession of his goods: and shortly afper 
died. 

In addition to this evidence, parol testimo- 
ny was introduced to shew that Davis was in- 
solvent, and that every thing he had was mort- _ 4 
gaged for other debts. 

We think the plaintiff is entitled to recover. 

The defendant, in warranting the solvency of 
Davis, warranted his ability to pay, and this 
ability could not have been better tested, than 
by the application of an execution, which 
proved unawailing. The defendant has con- 
tended that Davis was not insolvent, because 
the schedule filed by him shews that he had 
property ‘and debts to a larger amount than 
that which he owed. There are few insolvent 
debtors, who do not present such statements, 
and there.are few of those statements that do 
not prove delusive; but whether that relied on 


vs, 
CurTISs. 
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West’n District, here, would have been an exception to the 


| Sept. 1824. 


‘~~~ general rule, we deem immaterial in settling | 


TAYLOR 
vs. 
Curtis. 


the present question. It was not the under- 
standing of the parties, nor is it our under- 
standing ef the law, on such a contract as this, 
that the transferee is to await the settlement of 
an insolvent’s estate, before he cari’ have re- 
course on his transferror. The evident mean- — 
ing of the agreement was, that Davis was able 
to pay the debt in due course of law, and that 
the means of compelling him should have 
been resorted to. The obligations of sureties, 
who contract in the ordinary way, furnish a 
fair analogy for ascertaining the right of the 
parties, now before us. They, like the defen- 
dant, agree that the person, forwhom they 
bind themselves, is solvent, and that he will 
pay the debts he has contracted, and they can 
require his property should be discussed, be- 
fore recourse is had on them; but they cannot 
compel the creditor to do so, when that pro- 
perty is in litigation, or the debtor has sued to 
make a cession of his goods. On the whole, 
we think, that the plaintiff, on his failing to 
make the money out of the debtor by due 
course of law, hada right to sue the defendant 
on his warranty, 
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It is therefore ordered, adjudged and de- West’n District, 
creed that the judgment of the district court be Sa ties 
annuled, avoided and reversed, that the plain- 7**"°* 

tiff do receover of the defendant $700, withip- -C™™™™- 
A terest thereon, at 5 per cent. from the 25th of 
\ ¥ November, 1822 until paid, and costs of suit‘in 


both courts. 


: Bullard for the the plaintiff, Thomas for the 
E defendant. 


Sa _ eee 
WATERS vs. WILSON & AL. 


Appeat from the court of the sixth district. _, 4 Sri o 


heir, ordered by J 


H ni the court of pro- 
Porter, J. delivered the opinion of the court. biter to pay « 


The petition states that the estate of the debbmy be. : 
late James H. Gordon was indebted to the teu : 
plaintiff, in the sum of $869 71 cents: that this 
debt has been classified by the judge of pro- 
bates of the parish of Rapides as a privileged 
debt: ‘that notwithstanding this classification, 
the defendants, though often requested,have re- 
fused to pay the same. It concludes by pray- 
ing for citation, and judgment for the amount 
ascertained, and settled bythe court of pro- 
bates. 





‘ 
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Wyais District, The answer contains a plea of payment, and _- 
wen-w~ the general issue. Judgment was given in the | 
Waters district court against the defendants intheir | - | 

Wuson & 4 Dersonal capacity, and they have appealed. : Rf 

In this court the appellants have assigned for f i 
error, that the district court had not jurisdic- 
tion of the case: and that this jurisdiction being 

a want of power in relation to the subject mat- 
ter, may be shewn at any time before final judg- 


ED — 
ee RS 


ment. 

The appellees insist that the exclusive juris- 
diction of the court of probates, only relates to 
the examination and classification of the differ- 
ent claims against the estate; and that these 
objects once obtained, an action can be main- 
tained before any of the ordinary tribunals, to 
recover the amount due. 

The provisions in our civil code, in rela- 
I tion to the settlement of estates, administered ] 
| by curators, or beneficiary heirs, seem altoge- 
| ther to proceed, on the apprehension, that the 
curator would pay too soon, and that the ab- ‘ 
| sent creditors would be injured: for there is 
not a single provision init, which provides the 

| ‘means of quickening the representative, in the 
) discharge of his duties, by compelling him to 
publish the account of the classification, and 























feat, ; Sadiaiadiaee act of Miedheieloens he 
has the power..to.enforce such decrees; . for it 
declares, in express terms, “that, the,court.of 
probates shall have power to issue all writs:and 
mandates as may be necessary for the execution 
of its orders, judgments, and decrees.” . seed 
the legislature, 1820-96 sect. 9-6-5. 

Had, therefore,-this suit been brought sinee 
the passage of the act referred to, we should be 
strengly inclined to believeit could not be main- 
tained,. But itas not that. question, but another; 
which is now before us; and: that is, .whether 
antecedent to the passage of this law, a cura- 
tor,'or beneficiary heir, who failed. to comply 
with an orderto pay the creditors, after classi- 
Vor. m1. (1. 8.) 18 











Now, préevious%o the passage of the act al- 


- ready referred to, it does not appear to us that 


such means ‘were placed within the reach of 
that tribunal: indeed the very enactmentsthere 
made on the sabject matter, must have pro- 
‘ceeded on the idea that such powers were not 
possessed by the court of probates, and that it 
was necessary to confer them. What then 
was ‘the consequence of the probate court 
wanting means to enforce its orders? That the 
curator or beneficiary heir could retain the 


" fands, he was ordered to pay over'to others so 























iccadienaamentaniiiteenn pong 
answef havé been sustained by proof, and we 
discover, no. error. in the judgment except a 
il and the circumstance 
of the decree being against husband and wife. 


We see no evidence which makes him respon- 
sible for any act done in relation to the estate, 


and he is certainly not bound -to pay the debts 
contracted by his wife before coverture. 

It is therefore ordered, adjudged ‘and de- 
creed that the judgment of the district court 
be annulled, avoided and reversed, and pro- 
ceeding to give such judgment as should ‘have 
been rendered there, it is ordered adjudged 
and decreed that the plaintiff do recover of the 
defendant Maria C: Wilson, the sum of $434 
‘21 cents, with interest from judicial demand 


> 








vugt Be the "B3e “Cor- 
ae to haye 
a ‘house, Sartre Pico fon the bank of 
Red River, within th “a limits of said town, remo- 
ved, as being a nuisance. "Two questions | have 
been raised: the first as to the ‘jurisdic ction of 
the'court; the second as to the merits. 
On the first point it has been eontendéd that 
-by,acts of the Jegislature, passed in’'the: years 
1819'and 1820, the-.corpofation, has. beén.-in- 
vested with all the powers..of & police jurysin 
relation to roads, streets and the banks ‘of ri- 
vers; and that the conferring of these powers, 
. gave to the body to whom they were. granted 
the right of enforcing any regulation they 





remove it, 
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tone are i sl ago be organo 


the judgnient of thé court below. The evi- 
dence. proves “that the’libuse; ite eaiXeor- 
poration by this action endeavor to remove, 
is placed directly on the bank of a navigable 
river, and that it interrupts that use of it, 
_ which is comitién'to-aliMinen*! Partida, 3, 28 

7: Curia Philipiea, ib, 3, cap..1, no 16, 


It is therefore ordered, adjidged, and de- ' 
creed, that the judgment of the district court 
be affirmed with costs, 


Morris & Bullard for the peg ‘Rost’ for 
the eager eried 





Ina suit for - 


killing a slave, 
presumptive 
evidence sup- 
ports the ver- 
dict. 





Thomasiéor the plaintifi, Boldin for the-de- 


Beg 4 P 
CRAWFORD vs. CHENEY. 
Appeat from the court of the sixth district. 


Porter, J. delivered the opinion of the 
court. This is an action brought to recover 
the price of a negro whom the plaintiff charges 
the defehdant with having shot and killed. — 
The evidence on which the jury found a ver- 
dict comes upon the record, and the defen- 
dant renews here a motion which he unsuc- 


= 











the parties, have found vere in fro the 





authorises us to reverse the judgment render- 
ed therein; We believe justice has beendone, 
and when the proceedingsof the inferior court 
terminate. there, as -we think they. have in the 
instance before-us, a stronger case than this 
must be presented, to induce us to.send the 
cause to a new trial. . 


It is therefore ordered, adjudged and de- 
creed that the judgment of the district court be 
affirmed with Costs. 


Scott for the plaintiff, Baldwin & Johnston for 
the defendant. 








dant’s pleabe ~ 
not supported 
by evidence, ~ 
and he appeal 
_ . damages will 
be given — 





©The “plainti ob 
athourit acted me defendant’ sca 
vealed: ~ 4S tt: ee Rel 4 sinwry 
“The record Conitainie ns evident ii support 
Of the appellant's pléas.’ “The® appeal is bro’t 
up by the appellée, who claims damages on 
P. account of its having been taker for the sake 
- of-delay, &c. _We have been unable to disco- 
| ver any thing inthe case, which induces us to 
_ believe that, it_ was ,taken for any, other consi- : 





deration. 

It is therefore ordered, adjudged and de- 
1 creed, that the judgment of the district court be 
iT affirmed with ten per. cent. damages on the 
| amount thereof, and that the appellant Pay 
costs in both courts. 
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OF THE STATE OF LOUISIANA. 
SAME vs. SAME. 


- 


“ Apreat from the court of the sixth district. 





Marnewa,J. delivered the opinionof thecourt. “© mene 


. _ "Phis suitas similar: on-the part of the plain- portcdby 4 


tiff; to the former, being, on anoflier note of will be food 
hand executed by the defendant; in’ conse. ation is never 


quence of.the same contract which gave rise to 
the forttier, &c. Thé answer contains a plea 
of want of consideration, by a failure on the 
part of the plaintiff to deliver articles, of which 
the note evidenced the priee, to the value of 
three hundred dollars and upwards. It also 
contains a plea of payment to the amount of 
six hundred dollars, alleged to have been made . 
to the plaintiff by a draft or bill of exchange on 
Debuys & Longer, of N ew-Orleans; drawn in 
his favor. As-to thé claim ofa deduction from 
the amount due on the note, as declared on by 
the plaintiff, in consequence of his failure to de- 
liver the articles designated in the answer, the 
testimony is so Vague and uncertain, both as to 
the things and their value, that the court below 
seems not to havé taken this part of the case 
into consideration, in giving judgment. The 

great want of certainty in relation to this part 
_ of the defence, justifies its being disregarded; 
Von. mt. (nN. s.) 19 
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pe opmeidering that it-will benebartoasuithere- | 


after, to insure a delivery of said artitles, or re- 
cover their value, should it appear that they 
are embraced by. the contract of sale, é 
The second ground..of defence assumed by 
the appellant, requires ..more.consideration.— 
The evidencé shews-that the amount, of, the 
bill on D. & :L..was-to. have been credited on 
the defendant’s note, when it should-be reco- 
vered by the plaintiff, &c. We can imagine 
only three ways, ineitherof which the defendant 
would be entitled: to. this credit... .First, by ac- 
tual receipt of the money on the bill. » Second, 
‘by novation; or, third, by sueh negligence on 
the part of the plaintiff. as, according to com; 
mercial laws and usages, would fiave,exoner- 
ated the. drawer from all hability on his:¢on- 
tract of exchange. Now the record contains 
no evidence, that. the. .plaintiff has recovered 
the sum called for in the draft. The manner 
in which he took it does not operate a novation, 
which is never to be presumed, &c.. See C. 
Code, 296,.art. 174. _The kind of novation 
which might have been effeeted in the manner 
insisted on by the defendant, is that of delega- 
tion, and does not take place unless the cre- 
ditor expressly declares that he intends to dis- 
































OF oF THY STATE OF LOUISIANA, M7 
charge his debtor. See‘bame snthonity,samig Wastin: 1 
poge and alt.176. °° nuwclfitnge odie) Same 
But it is believed that notwithstanding | this = 
-rule: of our ‘code, i in “commercial trans BERT. 
f i ~aelating’ to pro 0 notes and bills of ex- = . ; 
| change, thee novation by delegation a 
v ‘pert amines “on tlie midges 4 
holders of such’ instruments, ‘such as waht “of : 
notice, , OF hen-aeceptani¢e er non-payment, to 

the "previous paities.* * 

*Tn'the present case there is evidence of an 
_acceptance by Debuys & Langer of the billin ~ 

question, as .proven by their account current 

withthe défendant, in which it_is charged to 

“him. _ It is not shewn that he ever received 

noticegaf non-payment. But the plaintiff in- 

sists that he is excusable for thf§ neglect, on the 

ground that the drawer had no’ funds in the 

hands of the drawees, as appears by the same 

account current, which shews the acceptance 

This is true; and according to the law mer- 

chant, will excuse neglect of notice to a drawer, 

The bill has not been returned ter the defen- 

dant, or in any manner accounted for. The 

plaintiff being excused for want of notice, might 
resort to the drawer in consequence of the 
failure of the acceptors to pay. In relation to 
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7 w District” (pis" ‘danger, it is, Our Gutyto afford apes 
: hea to the appellant. apes 


Crain 
Rotiey. It is, therefore, veedared, adjudged and de-_ 
» decreed, that the judgment of the district court 
” be avoided , reversed and andalled., And i it j is 
further ‘ordered, “adjudged. and de deerged, d, that ; 





dhe j ainti 

th . og = . 

thousand dollars, wit interest, at the rate. ‘of a 
: ten per cent. until_paid, and that the property is 


. mortgaged for the security of the payment of 
the debt, be seized to satisfy the judgment. And” 
it is further ordered, adjudged ‘and decreed, 7 
that no execution shall issue thereon, untif the «} 
plaintiff produces to the district court the bill | 
of exchange drawn by the defendant in his fa- 

vor, on Debuys & Longer, or satisfactorily ac- 

count for the same. And it is further ordered, - 

that the appellee pay the costs of the appeal. 
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fi x MR ofthe 
-Maruews, 1 Watiwerdabitioads comtrya es 
. ; sim « . es. “pep AaB og 
1) Mtowrt.  Phis is aiftit comipenct AO TECOV ER tert cet orth, 
j) — two*negro- slaves, "dese inthe ififP's Me: S that of the 
_ petition, “to.which¢he. claimB titles °:Thejgan. #2 © thei 
of title fromt’a*pe . by the ys iuy 5a 
» plainitit fue: « Hes. ce given- for the de. indsment is re- 
f “fend nt, and the plaintiff appealed. prs ig od 


| This'is the 8eé6nd appeal. @The « oh gonoe 
*hemanded for anew-tfial by a judgment of this 
é} court at the last'term:, Sis 
| “On the last trial a witness was offered to 
prove the confession, of the appellant, that he 
had authorised the person who sdld to the de- 
fendant, tosell and convéy the slaves in dispute, 7 
for and on account ofthe former. An ‘objection 
was made to the introduction ofthis witness on 
the part of the plaintiff, and being overruled 
his counsel took a bill of seria Although - 
it may possibly be in conformity “with the laws 
of the state of Mississippi, to pass* the title to 
slaves by verbal sale and delivery, and that a 
contract of mandate, for the purpose ofeffect- 
ing such sales may be proven by parol, «yet 
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, CASES INTHE eisai hive : 
3 . asad thene- laws eres ‘been “tabibitga to tiie 
3 eb *court- below sor to. us, in ai manner as te 
Camranting. form the. basis of an ° inion on’ j 
Mishiad: Wemust¢ . ees a | 
* as the say evap dingy coon q 
| tions? Anda simple r ‘that part ‘of 
















2 ott stifficient to’ stew 
= ~ the direct adlibiatiane of ‘buf rules s of evidence; 

* according to the genéralprineipiles of all laws * 
on*that subje@ oral-evidefice’ ought not to 
have been permitted to'go.to. the juny” afters? = | 
had_ been #iscovered that the power said to 
have been granted was in writing, and that 
writing wholy unaccounted for. 

The judg @erred in adfnitting thig testimo- 
ny to the jury; and this may.not be a good}. 
reason for again remanding the cause, as this { 
court might disregard it, and procede toe give 
Such judgment as the evidence properly re- 

“ ceived would authorise, and the justice ofthe |, 
casé require.” 

"But we have been in the: habit of allowing 
great weight to the verdict of juries, even when 
they have Been general both as to law and fact, 

and not confined to facts alone. This conces- 






















































on THE om ‘OF LOUISIANA. | ML 
i ded.in.a belief, whieh w 
“ghatig@y.that-they are. om ma 
wit their Beveminstion purport them to-be, clea 
a. representation of truth. . If one jaryby impro- Maen. 
per, bias,.or any other cause may haye-mista- 
ker the facts of a case as exhibited by, the 
whole evidence, or in our-opinion have? given 
_ an erroneous verdictyit,is «our custolif to re- 
Ye | mand. the suitforga new. tral,..in omgertt that 
another jury may de@ide the facts. - 
How far this comity.ogght to be-extended on 
a repetition, of .werdicts,.contgary to. avery. 
great-preponderance of evidences not requi- 
red. pow .to he expressed... ine 
The testimony, as it gomes up in the mo a 


has been by us attentively examined and _care- 
fully weighed, and it does apped¥™ scarcely to 
] _ deave roomfor a doubt against the. claims ofthe 
{ plaintiff: ‘ 

: As one of the parties to ia suit rons claimed 
a trial by jury; arid as we are unwilling in the 
slightest degree, to invade the privileges be-— 
longing to a trial per pais; andas'this isthe * 
second time which we have so widely differed 
with the jury in their conclusions on the facts of 
the case, 















tt is therefore ordered, adjudged and de- 
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. Wgppig: District creed, that the judgment of the . distriet cous 
eey be,avoided, and. thatthe. y.igmanded gf 
Cofepensa -fora. ventana the appellee rang, - 
Muntiee. costs of. thas. appeal. Kee d 


i hemas & Oakley for the plaid Balti 
i ‘for the defendant. ia | . 


: = 










. > caNPRELI® grsomnson iad 


APPEAL from. the? ‘coyrt of the sixth distflct. 
The same 
point, as in the 


preceingcase.  Marnews, J@delivered the opinion of the 
: court: ‘Thig case differs so little from: that’ 
just decided, that the reaséning of the ger 





may be properly applied to it. 
It is therefere ordered that the same judg- 
ment beventered. ‘ SPO ae ° 





Thomas & Oakley for the plaintiff, Baldwin 


for the defendant. 
> ae ‘a Sc afl 3 
° HENDERSON, USE OP HUNTER vs. BOWLES. 


Ajudge needs Apprat from the court of the Sixth district. j 
not inall cases * 
- refer to the law ‘ aps 
— Porter, J. delivered the opinion of the-court. 
cides, 





This case has been submitted without argu- 
ment. 
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On éxamining the record, we find the action 
was Commenced on a note of hand,‘theexecu- 
tion of which was clearly-established, on thé 
trial in the court beléw. | : 

No matter in avoidance was pleaded, and 
nothing, appearing in evidence, creates the 
slightest doubt of the justice of the plaintiff’s 
claim. To excuse an,appeal taken in so plain 
a case, the defendantyhas relied on this court 
in two points. 

First: That no amicable demand was made, 
and consequently; there was .error in giving 
judgment for the plaintiff with costs. 

Sécond: That the judgment refers to no law. 
and is therefore, unconstitutional and void. 

«1. An interrogatory is annexed to the peti- 


Henperson 
Bowzxs. 


tion, calling on the defendant to’ say whether 


an amicable demand"was not made of him; to 
this no answer has been made, and the fact, en- 
deavored to be established by it, must be taken 
as confessed. It is said in the note filed by 
appellant’s counsel in the record; that'a denial 
of this fact by an agent, though not gnade on oath, 
is sufficient; because the petition was served at 
the last place of residence of the appellant—e 
position, so clearly untenable, that any reason- 
Vou. m1. (1K. 8.) 20 
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either sarty without inde; , 

toveate the particular:law, .on, whieh his.deci- . 
sh: 45 founded: he may -be»well, acquainted 
with its spirit, meaning,and force, and. yet not 
recollect its words, nor the chapter or page in 
which it. is, found,..."Ehus the constitution ‘re. 


quires. judges to refer, as.often. as: possible, to 
Prngnant gas sgr yryie in 
a ae vaeiapiinced shel. 


pte cope ny ese ee the 
judgment of the district court be affirmed. with | 


costs, and.ten | per.centum on the. amount. of 
ibalamay- se deninonn or she doer art 
signed by this appeal, as 


Th at yt defen- 
aati” 












‘Gta tnchies itis ap ala teaser nagy sana 
Adel = ER a eraet Pg 
ea oe Put» toekjagh | Wt ho Hass fib (aaa 
Porver, J. delivered « the mM. “dhe pe 4 | 

- court; The psn sag ost andes se poner 4 
the defendant’s mother made to him, eee a 
‘| of her.creditors. asec 


1 _ ».The-general issue is 


__ The parties hive ‘beeht alréadly before. thi Re 
courts on. the, question now .at issue, inam:ne- rien 
isperi rdligie’ endant toenjoin the * 


































the. object’ 

apr iota antag! "Not | 
in the revord fo supped the test "eee 
maintained the injunetion, 
defendant, and now plain E the sight of bring 
ing an action to avoid’ > contract Sr 
535. 

This right ‘he has ae 
Suit, and the case’ tiow comes’ up With 
iat eideacs, uP sist slg tne | 
the conveyance fraudulent. It appears tou d 
from a close examination of the evidenve, that a 
“the ‘jary “Git hot ets in ‘the conclusion they | 
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Wast'aDistriet, drew from it, nor the comet in rendering judg- 
a—— ment thereon. 

— It is therefore adjudged and decreed that 

a ies judgment of the district court be affirmed 


with costs. 
BA, Jalnsen fon the plaintiff, Baldwin for the de- 


a oe 
GRAFTON vs. COBHINS, 
ene: Appear from the court oft the sixth district. 


ged for miscon- 

i reaver for “«_.Matuews, J. delivered the opinion of the 
vel. court, This isa suit by an overseer against 
his employer. It is founded on articles of a- 
- greement entered into between the parties, 
which are alleged by the plaintiff to have been 
violated by the defendant, in discharging him 

without cause, from his service, 

The cause was submitted to a jury, in the 
court below, who found a verdict for the plain- 
tiff, and assessed his damages to the sum of one 
hundred arid twenty-fivedlollars; judgment was 
rendered in conformity thereto, and the defen- 
dant appealed. 

A just decision of this suit depends princi- 
pally on a fair construction of the agreement 
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entered into. by the parties previous. to de West’n District, 
time at which:the appellee commenced his aaa 
services as overseer of theyappellant’s planta- C™2F°" — 
tion. We have examined this instrument atten- Conan 
tively. and also the other evidence of the case, 
and, are clearly of opinion that the defendant 
was justifiable in dismissing the plaintiff from 
his employment; and that she is only liable to 
pay him pro rata,of the whole year, for the pe- 
riod of service actually performed. 

The defendantpleaded in compensation, an 
account against the plaintiff, of which. the re- ks 
cord shews no proof. Neither is there any 
evidence as to the furnishing, or not furnishing, 
the provisions stipulated in the written cdéh- 
tract. 

We are of opinion, that the law and evidence 


of the case do not support the verdict and 
judgment of the court below. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district‘court be 
avoided, reversed and annulled. 

And proceedirigshere to give such judgment 
as’ ought in our opinion, to have been given in 
the court below, it is ordered, adjudged and 
decreed, that the plaintiff and appellee do re- 
cover from the defendant and appellant, the 
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i : Wager sum of seventy-eight dollars and “twenty- five - 
| 7 po atierg cents, and that’ the appellee pay the ec val 
vs. this appeal, &c. ae = 


‘s CoLiins. 
Baldwin for the plaintiff, Thomas forthe de- i | 
fendant.. . —* ; \ 


eg 
* 4 


—e 5 oe % 


COX vs. WELLS 4 AL. 
nogmerthe — Appeatfrom the’ eotart ofthe sixth district. 


a served petition 
i -—«and_exfation, is 
| ‘uficientto | __» Porter, J: delivered ie opinion of the court. 

it inbothlan- ‘This action was: commenced:on a promissory 


eS guages. It 


does not vitiate note, executed by the defendants, in favor of 


the venire that 
H) joncas drawn O8€ John Botts, by whom it was regularly en- 
- cannot be sum- dorged to the plaintiff. 


- “moned. 
: The defendants pleaded in abatement, that 
a copy of the petition was not served ‘on them 
a in the French language; and this plea being 


piager aeremie 
.% es 


over-ruled, they put in an answer to the merits. 

It appears to us the court did not err in the 
decision made by it on the plea in abatement. 
The return of the sheriff shews that he served the 
petition and citation on the defendants. It was 
unnecessary he should state this service was 
made in both languages, since that fact was im- 
plied by the words used in the return; forunless 





{ 
mt 
hh 

i 
ql 

i 









os 





served in that manner, there. was.no service,i. ©. West’n District, 
no legal service. This .case cannot be distin- ks 
|) guished..from. that.of Flaming. ve Conrady 11 os 
Marting301.. ° 2 oo 
a7, * The defendants in: their answer sirasih for a 4 
\ | — junyyyandben. the cause. being called: for trial, 
F they.challenged the array, on the ground: that 
only 45. persons had been summoned .for the 
term. The district judge; refused to. sustain 
this exception, because it.appeared the regular 
number. of 48 had been drawn, and that the 
. failure in summoning three of them, arose from 
> being dead, and the. other two absent from 
| he parish, In this“opinion we, alsoconcur. 
and law imperatively requires that forty-eight 
persons at least, should be drawn and put on 
the venire, and this injunction must be strictly 
pursued; for such is the-direction of the’statute F 
—and. there-is no impossibility. of yielding an 4 
obedience to it, nor indeed any difficulty in-ear: d 
rying it into execution. -So, too, the forty-eight 
individuals thus selected, ought and must be 
summoned, if they.can be found within the 
county; but if they cannot. there is no fault ‘i 
the officers, and the venire is not vitiated. The 
construction contended for, would enable any 
of the persons put on the pannel, who chose to 
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4 Wein Distr, abscond or conceal himself, to stop'the admin- 


‘istration of justice. Lex neminem cogit ad vana, 


seu impossibilia. “Phe legislature, by providing 
a means for supplying the deficiency thus cre- 


ated, have most clearly intimated, tliat those of “ Ab 


the original venire, who do attend at the-term 
of the:court to which they are. summoned, -are 
good and lawful jurors. “Where from chal- 
lenges or otherwise, there:shall not be a jury to 
determine any civil-or criminal cause, the she- 
riff or his deputy shall, by order of the court, | 
when such defect of jurors shall happen, return 
others, de talibus cireumstantibus; sufficient to 
complete:the pannel. =2Martin’s Dig. 200. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court be 
affirmed with costs. 


Baldwin for the plaintiff, Oakley for the defen- 
dants. 
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PRUDHOMME vs. DAWSON. & AL. West'n Distriet, 
; ‘Sept. 1824. 
APPEAL from the court of the sixth district. ~~ 
PaUpsoeing 


Martin, J. delivered. the opidifn of the court. Dawson & at. 
The plaintiff, wife of D. Cass, but separated _ Under the 





\ : Spanish law, 
\ in goods and authorised by him, charges she a the 
A: brought in marriage and as her dot sundry marriage did 
. not transfer 


' slaves, part of whom are in the respective pos- property tothe 

e 7 ; husband. : 
sessions of the defendants, and have been so _, Prescription 
since the year 1810, withoyt either of them sssint the wife- 


in favour of the 


having title, and they refuse to return them or ee a 


account for the hire of them. — sepa- 


The defendant Dawson pleaded the gene- ae ‘ly 


ral issue, title by purchase and prescription. ay 
The defendant Rachal. pleaded title, in tof it. 
himself, that the slaves brought by plaintiff in 
marriage were estimated in her marriage con- 
tract and thus became the husband’s absolute 
property. 
There was judgment for the defendants and 
the plaintiff appealed. 
Two questions arise in this case, whether 
the marriage contract vested the property in 
the husband? Admitting not, whether the 
plaintiff's claim is barred by prescription; this 
last question applies only to the defendant 
Dawson. ‘ 


Vot. mt. (x. s.) 21 
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The contract states that the partiés are pos- 
sessed of property to the value of $3000 each; 
that all the pee ofthe contracting parties, 
now in possession or action, shall be put into 
the husband’s hands, to be by him employed 
for their mutual advantage; and that the said 
common (mutual) property, with its increase, 
shall, on the death of the parties, be divided 


among their common issue, and if there be no 


such issue, to the heirs of the survivor, or 
the person, in whose favor he may dispose of 
the same, 

The marriage took place before the promul- 
gation éfthe civil code. We.think it clear 
that the total value of the property of the par- — 
ties mentioned in the contract, was intended 
solely to establish the equality in value of what 
they brought. The contract speaks of the 
property they brought, as being common, mutual, 
and managed by the husband for the joint ad- 
vantage of both. 

Under the Spanish law, it was not every valu- 
ation which transferred the property of the 
wife’s real estate to the husband. Febrero 
speaks of valuations, which have not the effect 
ofa sale, estimacion en que no causa venta. He 
says the valuation has this effect when it is held 
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in such a manner that the @otal effects. are Westin District, ” 


given to the husband, as sold at the price they 
were valued at. Quando se aprecian de tal suer- 
te, que se entregan al marido ¢ en que 
se valuen. Feb. librer. de. es. ch. 2. sect. 1. n. 8 and 
9. Part. 4, 11, 20. 

2. It is true the defendant Dawson would 
‘be protected by the plea of prescription, ifthe 
plaintiff’s marriage had been dissolved at the 
time of the separation of property: as the 
marriage still subsists, the wife must be pro- 
tected, because her action may be prejudi- 
cial to heg husband. Civ. Code, 486, art. 14. 
Sirey 2. + id. p. 1. 304. 

_ There is a bill of exceptions taken by the 
plaintiff's counsel to the opinion, in allowing 
the plea of he defendant Rachal, that the 


Sept. 1824. 
Qaw. 
PRUDHOMME 
vs. 


Dawson & at. 


authorisation of the plaintiff’s husband was not . 


filed with the petition. Notwithstanding which 
the judge permitted her to proceed to trial. 

On the objection being taken, the authori- 
sation granted before the inception of the suit 
was produced. The authorisation was set 
forth in the petition, and we think that its 
being produced as soon as called for sufficed. 
Besides the judge by allowing the plaintiffto 
proceed to trial, virtually overruled his former 
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West's District decision, and n8 exception was taken to this 
wr-~w change of opinion. : 
Pavpwomme = We do not think the defendants bound to pay 
Dawsox & at. for the hire. @fhey are not necessarily to be | _ 
considered in bad faith from the inception of 
the suit. Civ. Code, 102, art.7. The code 
has wrought a change in the former law, which 
put an end to the good faith on the judicial de- 
mand. Richardson vs. Packwood, vol. 1, 405, 


where the subject is examined at full length. 


It is therefore ordered, adjudged and de- 
creed that the judgment be annulled, avoided 
and reversed, and that the plaintiff recover 
from the defendants respectively the slaves 
named in the petition, and that the defendants 


pay costs in both courts. 
‘ t 


Morris & Rost for the plaintiff, Bullard & 
Holkam for the defendants. 


—<f>—- 


COMPTON & AL vs. PATTERSON. 


Ansmneek Appeat from the court of the sixth district. 


lies from a 
judgment of Pe 
vismiseal. The Martin, J. dehvered the opinion of the court. 


indorsee can- 


not require that He plaintiffs brought suit as endorsees, on 


br geet the defendant’s note, he pleaded the general 


and answer in- 
terrogatories, 
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issué, attacked the consideration of the note West'nDistrict, 


and prayed that the payee, his vendor, might 


be made a party, and be directed to answer Co™Pto™ & 41 


interrogatories, which he prapounded. 

The distri€t judge allowed the vendor to be 
made a party and directed he should answer 
the interrogatories. The plaintiffs counsel’s 
objection to this were overruled, and he took a- 
bill of exceptions. 

The case was for several terms continued, 
and the plaintiffs as often pressed for judg- 
ment. It was at last dismissed, and they ap- 
pealed. it, 

It is urged an appeal doeg, not lie from a 
judgment of dismissal, which is not final and 
works no irreparable injury, since the plain- 
tiff is perfectly at liberty to renew’his suit. So 
he may in the case of a non-suit, and be non- 
suited again, and renew his suit ‘ad infinitum. 
Yet we have held that an appeal lies from a 
judgment of non-suit. Chedoteau’s heirs vs. 
Dominguez. 7 Martin, 490. It lies from the 
discontinuan fa cause. Brand& al. syn- 
dics vs. Shaunftéy, vol: 1, 698. 

The defendant’s note was endorséd before . 
its maturity, and between the endorsees and 
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West’ District, maker the Consideration could not be gone in- 


Sept. 1824. 
PV, 


, Compton & an 


vs. 
PATTERSON. 


A witness 
who acknow- 


my is res- 
ponsible for 


eosts, but has 
- the means se- 


to. Hubbard & al vs. Fulton’s heirs, id. 241. 

The district judge erred in allowing the - 
payee and indorger to be made a party; if he 
abused the defendant’s confideneé, the latter 
must seek his remedy in a distinct action, and 
cannot on this account delay the plaintiffs re- 
covery. 


It is therefore ordered, adjudged and de- 
creed that the judgment of the district court be 
annulled, avoided and reversed, that the order 
allowing the endorser to be made a party, and 
that directing him do answer int@frogato- 
ries, be rescindéd, and the case remanded with 
directions 4 the judge, to proceed therein 
according to law. The defendant and as si 
lee paying costs in this cause. 


Wilson for the pe Thomas for the de- 
fendant. 


—<j>— 
COLLINS & AL, vs. —- & AL. 
Apprat from the court of the sixth district. 


Martin, J. delivered the opinion of the court. 
This is an action for goods, wares and mer- 
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chandize, sold by the plaintiffs to the defen- wesvn District, 
dants. The latter severed in their answers: an tees , 

K. McCrummen pleaged the general issue— Cogne a 
and that if the debt existed it was contracted MCnvamas 
by D. McCrummen, who discharged it by a note = 


of Stewart& Scott, given to the plaintiffs through pre in- 


A note en- 


their agent—that the petition does ot state the 4 ..caby one 
goods alleged to have been sold—that they Parner: docs | 
_ were not pufchased for thé firm of K. & D. SOtite te the 


for latches. 
McCrummen. se entra 


D. McCrummen pleaded the general issue, cporin me. 
and that,if he ever was indebted ‘to the plain- eicfendant 
tiffs, * s long since paid them. pn the 
_ The plaintiffs had jadgment, nd the‘defen- “"""" 
dants, K. McCrummen appealed. | 

Morgan deposed he presented the plaintiffs 
account to D. McCrummen before the dissolu- 
tion of the partnership, and he always promised 
to pay it. The deponent thinks the ‘portner- 
ship was dissolved about a year after: he does 
not recollect this exactly, but thinks he does not 
err much in the time. D. McCraummen acknow- 
ledged his obligations to the plaintiffs for their 
indulgence. About one month after, $13 40 cents 
were charged for interest, at 7 percent. The 
demand was made on D. McCrummen. The 


deponent is ‘sure this was several months before 
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-West’n District, the dissolution of the’partnership. ‘D. McCrum- 


~w~-~= men promised to pay interest at 7 per cent. K. 
Coutins & 4t- MicCrummen never prgmised to pay-any, nor 


was the case mentioned to him at any time, till 
lately. Stewart & Scott’s note was to be re- 
ceived in payment, if punctually paid, and a 
receipt was given to that effect. Sexton & 
Morgan have funds of the plaintiffs to satisfy 
the costs. . The deponent has no interest indi- 
vidually. A month before Stewart & Scott’s 
note became due, they both saw it would not 
be paid, and it was unnecessary to put it in 
bank and put the parties to costs, Ki@MeGrum- 
men was never the active man- of: business, 
therefore no demand was made upon him. 

Stewart @eposed that Stewart & Scot gave a 
note to Sexton & Morgan, which has not been 
paid—it was to be paid to the plaintiffs. When 
it became due, D. McCrummen was indebted 
to Stewart & Scott. 

The note was produced, as well as the act 
by which the partnership was dissolved. 

Our attention is first called,to a bill of ex- 
ceptions to the opinion of the judge a quo, over- 


ruling an objection to the competency of Mor- 
gan, who is bound for the costs of the suit. He 
swears he has funds of the plaintiffs in his 
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hands"to pay the costs.’ His liability to cests West'n District, 


is not proven otherwise than by what falls from 


him in his examination, and if the same Waly it Comune 2¢- 


is shewn he has ftinds”to meét the’ eharge, 
which in’our opinion justified the yung « in ad- 
mitting him. 

The ‘evidence’ establishes the existence of 
the partnership, and that’ while it lasted, D. 
McCrummen admitted the money ‘was’ due, on 
the account presented against the firm, pro- 


. Inised to pay it with interest, after a certain de- 


lay. This destroys the effect of the pie of the 
general issue. 

It is true, the plaintiffs received a, note, which 
if punctually paid, was to bea payment. But 
it was not. It is, however, urged, the'plaintiffs 
made themselves liable by their négleét; as en- 
dorsees. The record shews the note was pay- 
able to D. McCrummen, and he alone endorsed 
it. To him alone, and not to the partnership 
they are accountable for any neglect or latches 
in the collection of the note. The note is pro- 
duced, and it is shewn,; the endorser, D. 
McCrummen, is indebted to the maker. 

An objection was taken to the sufficiency of 
the petition, viz: That the goods, alleged to 


have been sold, are not deseribed. ‘The gist of - 


Vou. m1. (N. Ss.) 22 
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West’n District; the action is the promise made on the produc- 
Sept. 182A. 
wr-~~ tion of an account, in which the plaintiffs. were 
Coutns& Al. charged generally for sundry merchandize, 
M'Cavanwes $294—that it would be paid within a certain 
period, which the plaintiffs granted... Now, had 

the plaintiffs stated a detached account, they | 
could not, perhaps, have easily produced proof 

that the goods charged were those the pay- 
ment of which was promised. . 

The payment of conventional interest, as 


promised verbally, was rightly disallowed. 























creed, that the judgment of the district court 


It is therefore ordered, adjudged and de- 
be affirmed with costs. 


Baldwin for the plaintiffs, Bullard & Scott for 
the defendants. 
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LOCCARD vs. BULLITTY. 


The court, Appeat from the court of the sixth district. 
not the party, 
must judge ° ae 
whether duedi- Porter, J. delivered the opinion of the court 
ligence has been 
usedto procure The first question to be decided in this case, is 
testimony. 
on an application for a new trial.. It was bot- 


tomed on an affidavit of the plaintiff, which 
stated, “that he had discovered new and im- 
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portant bviadnied in his behalf, which he could West’'n District, _ 
not, by using reasonable diligence, have.disco- ty 


2 > vered before; and that he believed he could ——— 
| prove by it, certain facts material to his case.” °°™""* 
} It is the opinion of the court, that that of the 


first instance did not err in considering this affi- 
davit as insufficient. It is too loose and gen- 
eral; and the party making it, if he swore falsely 
could not have been convicted of perjury. It 
should have stated the names of the witnesses, 
if the testimony expected was parol; or if writ- 
ten, its nature, and where it had been found; 
for the court, not the party, must judge whether rea- 
sonable diligence was used. 

We have examined the evidence, and see no- 
thing to authorise us to come to a different con- 
clusion from that of the district court. 


It is therefore ordered, adjudged and de- 
creed, that the judgment be affirmed with costs. 


Rost for the plaintiff, Bullard & Holkam for _- 
the defendant. 

























ae ae Se ee. be eile ee > a eS ee 
3 fry ae eee we ae J rie * ip Na 


age tgs 


et ys oP eS RAD Se SOAP BITRE ee) I EEE, hee ladimaad Yo » 
. “rete ’ » ’ 
ar. v [sa os > nail i 





172 
West’n District, 
Soy 1828" 


Heirs Gagve 


vs. 
_Gacte & ar. 


Heirs may 
sue the widow 
in the district 
court for a di- 
vision of the 
common estate. 


CASES IN THE SUPREME CQURT 
HEIRS OE GAGDE vs. GAGUE-& AL... 


Appgar frém the court of the sixth district: 


Martin, J. delivered the opinion of the court. 
The plaintiffs demand the part of the estate of 
their father, in the hands of his widow and the 
other defendants. The district court thought 
it had no jurisdiction of the case, and non-suit- 
ed the plaintiffs. 

We think it erred. The plaintiffs alleged 
they are common in goods with the widow, 
the community which subsisted between their 
ancestor, and is still subsisting between 
them and her, and as such they demand their 
part of the general property. ‘The partition 
may be sued in the district court. The Civil 
Code, 176, art. 133, in giving jurisdiction to the 
court of probates, does not give it exclusively. 
Turner vs. Croft, vol.1. 370, and Broussard vs: 
Bernard & al. decided last month at Opelousas’ 
ante 37. : 

The case not having been passed upon the 
merits cannot be examined here. 


It is therefore ordered, adjudged and de- 
creed that the judgment of the district court 
be annulled, avoided and reversed. and the 
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cpse remanded, with directions tothe judge to West’s District, 
proceed therein according to law... The costs Gym 
in this case to be borne by the afendania and- Hat, Gaon 


Gielen: & at. 


appellees. 


Rost for the plaintiffs, Bullard & Morris for: 
the defendants. 


>_>. 


FOURNIER ws. LANDREAW. | 


Appeat from the court of the sixth district. Laws are not 
presumed to 
have a retros- 


Porter, J. delivered the opinion of the court. postiot Siere- 
Thig is a case brought up by the appellee un- 
' der the act of Assembly, passed the first of 
March, 1822. The appeal appears to have 
been taken previous fo the passage of the sta- 
tute; and the question presented is, whether it 
has a retrospective operation. The words of 
the law are, “when any appeal shall be al- 
lowed,” the appellee shall be at liberty to 
bring up the appeal. It appears to us the act 
contemplated cases that should hereafter arise; 
such is the literal meaning of the words used, 
independent of the general rule of construction 
that laws can never be presumed to havea re- 


trospective operation. Civil Code, 4, art. 7. 
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West’n District, 
Sept. 1824. 
PY 
FouRNIER 
vs. 
LANDREAU. 


CASES-IN THE SUPREME COURT. 


It is therefore ordered, adjudged and de- 
creed that the appeal be dismissed at the cost 
of the appellee. 


Wilson for the plaintiff, Johnston .for the de- 
fendant. © 


 —<o—- 


There was not any case determined during 
the months of October or November. 











